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VI HISTORY OF

proved March 31,1851, [See Chapter 81 of Revised Statutes
(the words “all penal judgments” in Section 2 of this chapter
should read “all final judgments:” see Moody & Perkins vs.
Charles L. Stephenson, 1 Minnesota Reports, 401.) See also
Amendments to Revised Statues 1852, pages 5, 13,15 and 18.
Also, Act of March 5, 1853, entitled “An Act to authorize the
exercise of all equity jurisdiction in the form of civil actions,”
&e.]

The Supreme Court was duly 01gamzed by virtue of the
proclamation of Governor Ramsey dated the 1st of June, 1849,
Aaron Goopricu having been appeinted Chief Justice and
Davin.CoorEr and BRADLEY B. Meeker Associate Justices.

The first term of the Supreme Court of the Territory was
held at the American House in the Town of St. Paul, on the
sccond Monday in January 1850. By the Act of the Terri-
torial Legislature approved March 81, 1851, the Supreme Court
were to hold semi-annual sessions—the first to commence on
the second Monday of January, the second on the second Mon-
day of July, of each year.

The second term of the Court was held at the Methodist
Episcopal Church in the Town of St. Paul, on the first Monday
of July 1851.

The third term of the Court was held at the same place, on
the first Monday in July 1852—JEeroME FuLLER, Chief Justice;
D. Coorer and B. B. Meexkr, Associates.

By an Act approved March 5, 1853, the time for holding the
Terms of the Court was changed to the last Monday of Feb-
ruary and the first Monday of September in each year, with
power to order such special terms as the Judges might deem
necessdry.

The fourth term of the Court was held at the Court House
in the Town of St. Paul, on the first Monday of September
1853, and adjourned over until the fourth Monday of January
1854.

The fifth term was held pursuant to adjournment—WiLLiaM
H. WeLcn Chief Justice, Axvrew J. CuatrieLp and Moses
SHERBURNE Associates, who had been appointed under the
administration of FrANKLIN PIERCE.

By an act approved February 7, 1854, the time for holding
terms of the Supreme Court was again changed to the second
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Monday of January in each year, with power to order special
terms if necessary.

Adjourned terms of the Court were held at the Capitol in
the City of St. Paul, on the fourth Monday of February 1854,
and on the 14th day of August of the same year.

A special term of the Court was held at the Capitol in St.
Paul, on the 6th day of December 1854.

A regular term was held at the' same place on the second
Monday of January 1855, and also on the second Monday of
January 1856, which last term was adjourned until the 15th
day of July, 1856.

A regular term of the Court was also held on the.second
Monday of January 1857; and the last term was held on the
second Monday in January 1858—WiLLiam H. WerLca Chief
Justice, R. R. NeLsox and Cuarres E. FLanprau Associates.

This volume contains the reports of all cases decided by the
Supreme Court of Minnesota, from the organization of the
Territory until its admission into the Union in 1858.

At the July Term 1851, WirLiam HorrinsHraDp, Esq. was
appointed Reporter of the decisions of the Supreme Court.
The Court then had the power to appoint the Reporter (Revised

. Statutes, chap. 69, art. 1, sec. 7), but by Act approved Febru-

ary 27, 1852, the Governor of the Territory was required to
appoint a Reporter every two years.

Isaac ATwaTeR, Esq. (now Associate Justice of the Supreme
Court of the State) was appointed Reporter by Governor
Rawmsey, in March 1852.

In 1853, the cases argued and determined in the Supreme
Court at the July Term 1851, were reported by Mr. HoLLins-
HEAD, and those decided at the July Term 1852 were reported
by Mr. Arwater. These Reports were published as an Ap-
pendix to the Session Laws of 1853, by virtue of an order of
Court made at the July Term 1852, under the respective titles
of “HorrLinsuEAD’S Reports” and “Arwarer’s Reports.”

Jonx B. Brissin, Esq. was appointed Reporter on the 28th
day of February, 1854, who reported all the cases decided at
the January Term 1854. The Reports of Messrs. HorLins-
HEAD, ATwa1ER and Brisin were carefully and ably prepared,
and no change has been made in the text in the re-publication
of those reports in this volume.
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Mr. BrisBiN’s commission having expired by limitation,
Micuaes E. Amss, Esq. was appointed Reporter by Governor
GorMAN, on the 20th of March, 1856.

Mr. Ames commenced the publication of the present volume
of Reports, by virtue of the Act approved February 28, 1856,
and for the purpose of uniformity re-published HorLLinsuEAD’S
and Arwater’s Reports, Mr. Brispin at the same time super-
intending the publication of cases reported by him. Mr. Amzs
also reported a portion of the cases decided. at the January
Term, 1856 ; and resigned the office in October 1857.

On the 27th day of November of the same year Harvey
Orriceg was appointed Reporter, by Governor Mepary. Since
that time he has reported and prepared for publication the
cases decided at the January Term 1856, commencing on page
230, as well as the cases decided at the January Terms of 1857
and 1858, and has completed the publication of the volume
according to the original plan of Mr. Amzs.
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SUPREME COURT OF THE TERRITORY OF MINNESOTA,
DURING THE PERIOD OF THESE REPORTS.

JULY TERM, 1851.

Hon. AARON GOODRICH, Chief Justice;
“ 113) %O%PEE% ER, }Associatef;,

JULY TERM, 1852.

Hon. JEROME FULLER, Chief Justice ;
« ]IB) %Ogggg’ER' Associates,

JANUARY TERM, 1854,

Hon. WM. H. WELCH, Chief Justice ;
“  MOSES SHERBURNE, Associaler
«  ANDREW J. CHATFIELD, ociater,

JANUARY TERM, 1856.

Hon. WM. H. WELCH, Chief Justice ;
«  MOSES SHERBURNE, Associates
«  ANDREW J. CHATFIELD, soctates.

JULY SPECIAL TERM, 1856,

Hon. WM. H, WELCH, Chief Justice ;
¢« MOSES SHERBURNE, .
« ANDREW J. CHATFIELD, % Associates.

JANUARY TERM, 18517.

Hon. WM. H. WELCH, Chief Justice ;

‘¢  MOSES SHERBURNE, L
«« ANDREW J. CHATFIELD, }ASSOCl&teS.

‘JANUARY TERM, 1858,

Hon. WM. H. WELCH, Chief Justice;
« 'R.R. NELSON, .
«“  CHAS. E. FLANDRAU, }Asmmtes’
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CASES

ARGUED AND DETERMINED,

IN THE

SUPREME COURT OF MINNESOTA.

IN JULY TERM, 1851.

StepHEN DEsNovER, Plaintiff in Error, . Totoruy L. Herrux,
Defendant in Error.

Where the Court undertakes to instruct the Jury as to the law arising from a view of
all the facts before them—all those facts, as detailed by each witness, should be in-
corporated in the Bill of Exceptlons, whenever the ruling of the Court is except-
ed to.

The term “ pleadings,”” has a technical and well-defined meaning. They are the writ-
ten allegations of what is affirmed on the one side, or denied on the other, disclosing
to the Court or Jury having to try the cause, the real matter in dispute between the
parties.

Such pleadings must be filed under the 7th Sec. of the 4th Art. of the Act of this

Territory, * concerning Justices,”” when required by the plaintiff, or defendant, or
the Justice.

It is error in a Judge, to instruct a Jury that they may disregard the declaration, if
the evidence were such as to warrant a recovery ; and that the right of ¢he plaintiff
could not be affected by the declaration on file.

Rice, HorLrLinsneap & Bgcker, for Plaintiff in Error.
Jacor J. Noan, for Defendant in Error.

Bg/ the Court—MEerkER, J. This cause originated in a Jus-
tice’s Court, where the plaintiff, (who is defendant in error,)
on the return of process against the defendant, (the plaintiff in
error,) appeared and filed h12s declaration in covenant. The
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Desnoyer v. Hereux.

Justice tried the cause, and gave a judgment against the de-
fendant for $50.

I'rom this judgment the defendant appealed to the District
Court of Ramsey County, into which the Justice rcturned a
transeript of all the proceedings had before him; and at the
September term of 1850, the cause was tried before the Hon.
A aron Goobrricn, Judge, and ajury, after having been charged
by the Court, returned with their verdict in favor of the plaintiff;;
upon which judgment was rendered for §40; and now the
judgment is brought by Desnoyer before this Court by writ of
error, for review and reversal.

The Bill of Exceptions, which must be our chief guide in
forming our conclusions as to the correctness or errors in the
proceedings in the Court below, is singularly barren as to the
record of the evidence adduced at the trial, and upon which
the Judge must have based his instructions.

Indeed, if it contains any portion of the testimony that went
to the jury, besides mere declarations and inferences, it is alto-
gether irrelevant and immaterial. Without undertaking to lay
down any rule that would apply under all circumstances, it is
thought proper here, to state, that in cases where, as in the one
now under consideration, the Court undertakes to instruct the ju-
ry as to the law arising from a view of all the facts before them—
all thosefacts, as detailed by each witness, should be incorporated
in the bill, whenever the ruling of the Court is excepted to.
For otherwise, if the instructions themselves are abstractly cor-
rect, a Court of Review will presume they were properly giv-
en; and that there was sufficient evidence to base them upon,
although, by neglect or carelessness, it is not to be found on
the record before them.  Following this view of the case, it is
obvious, that the judgment of the District Court must be affirm-
ed, unless there are errors that might have misled the jury ap-
parent on the face of the instructions in the Bill of Exceptions.

‘We shall pass by those asked for by the counsel for the de-
fendant, because, if they were not properly refused, the law
arising theron is less important, (involving no principle not
already familiar,) and proceed at once to the consideration of
some of those given by the Court, and which must have had a
controlling influence on the minds of the jury in the formation
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of their verdict; as, from the view we have taken of these, the
cause will have to be reversed and remanded. They are the
following :— '

“If the evidence offered by the plaintiff would warrant a
recovery, they would find for the plaintiff, without reference to
the declaration.” '

«That his right could not be affected by the declaration on
file in this case.”

These two instructions will be treated as forming but one
proposition, and will involve, to some extent, the construction
of the 7th Sec. of the 4th Art. of the Act of this Territory,
“ Concerning Justices.”

That act requires that ¢ pleadings” shall be put in before

. such magistrates, when required by them, or the opposite
party.

The term “pleadings,” has a technical and well-defined
meaning ; and when it occurs in our laws, the profession are at
no loss to comprehend its purport.

. They are the written allegations of what is affirmed on the
one side, or denied on the other; disclosing to the Court or
Jury, who have to try the cause, the real matters in dispute
between the parties.

Now, although the practice before Justices should be liber-
al, and proceedings had before them viewed with indulgence
by superior courts; yet, when they require the parties to plead
on the return of process, or when this is required by the plain-
tiff or defendant, asallowed by the statute, it would be strange
indeed, if the issue thus made up in writing, could be departed
from or abandoned, at pleasure. Such a liberal practice before
Justices, would admit evidence of trespass ¢ et armis; or, as-
sault and battery, under an issue <n writing, showing a claim
of debt or covenant.

In the 13th Art. and 5th Sec. of the same Act, inits provis-
ions to regulate appeals from Justices’ Courts, it provides, that
the “JIssue before the Justice shall be tried before the Court
above, (District Court,) without other or further new declara-
tion or pleadings, except in such cases as shall be otherwise
directed by the Court.”
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The mode of proceeding with appeals from Justices’ Courts,
in the District Courts, is thus made very plain. They shall be
tried without other or further new declaration or pleading, except
in such cases as shall be otherwise directed by the Court ; or, in
other words, they shall be tried there on the same declaration
or pleadings on which the cause was tried before the Justice,
unless the Court directs new or additional ones. The statute
appears to be imperative in requiring the District Courts to try
the cause upon the same pleadings, where they have not been
altered or supplied by others. When the Court, however, with
a view to perfect or change the pleadings, directs, or permits,
the declaration filed before the Justice to be amended, or a
new one to be substituted, or pleas to be filed, as was done
in the District Court of Ramsey in this case, the Court,
Jury and parties are just as much restrained by the declara-
tion, and other pleadings, thus re-modeled and created, as they
would be in any suit originally commenced in the District
Court. The parties must comply with the written issue in their
proof, as in other cases. See 3 Monroe, p. 382. Davis vs.
Young. ‘ '

The instructions therefore of the Judge, that the Jury might
disregard the declaration in this cause, if the evidence were
such as to warrant a recovery, and that his right could not be
affected by the declaration on file in this cause, were erroneous.

It is therefore considered by the Court, that the judgment
be reversed, and the cause remanded to the District-Court of
Ramsey, with directions to award a venire facias de novo, which
is ordered to be certified accordingly.

Gooorich, Chief Justice, dissenting.

This case was brought to the District Court for the County
of Ramsey from the judgment of a Justice of the Peace. The
Jury in the District Court, after hearing the evidence and the
charge of the Court, found for the plaintiff below a verdict of
$40; for the reversal of which, this cause is krought to this
Court on Error.

The Court charged the Jury,—¢ That plaintiff must prove
performance of the contract on his part; or that he was
ready and willing to do so. Or that he was prevented
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by the defendant from such performance. That if plaintiff
had failed in his declaration to aver an excuse for the non-

-*performance of the contract on his part, he might set up such
excuse in evidence before the Jury. That if plaintiff had
failed to assign as a breach of the covenant on the part
of the defendant, the bad quality of the lumber furnished
by defendant, he might introduce evidence to show the bad
quality of such lumber. That this was an -appeal from a Jus-
tice of the Peace—that declarations need not be filed in Jus-
tices’ Courts.

“That if the evidence offered by plaintiff, would warrant a
recovery, they would find for the plaintiff, without reference
to the declaration.

“That if plaintiff had failed to prove material facts touch-
ing his right to recover, he must fael. That his right could not
be affected by the declaration now on file in this cause.”

The Judge, who presided in the Court below on the trial of
this cause, felt a deep solicitude that a l¢beral practice should
obtain on the trial of all causes before Justices of the Peace ;
and that whenever such causes came to the District Court,
the attainment of justice should be regarded as paramount
to a strict adherence to the rigid technicalities of Courts
of Record. The finding of the Jury was fully sustained by
the evidence offered on the trial below.

Is there error in the charge of the Court?

I think not. v

The Supreme Court of the State of New York has uniformly
held, that “The same nicety and precision is not required in
pleadings joined in a Justice’s Court, which are required in
Courts of Record ; and evidence will be received under plead-
ings joined in the former, which would not be received under
pleadings joined in the latter. Mosier vs. Trumpbour,5 Wen-
dell, 274.

Technical nicety, or legal precision, is not required in plead-
ings in Justices’ Courts.

Whenever the Supreme Court can possibly infer that the
merits have been fairly tried, they will not examine or test, by
technical rules, the formality of the pleadings; and if it clear-
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ly appear that the plaintiff had no right to recover, the Court
will reverse a judgment, though a jury find a verdict for the
plaintiff. Stuart vs. Close, 1 Wendell, 434.

Special pleading in a Justice’s Court is to be discountenan-
ced. Cline vs. Husted, 3 Cas. Reports, 275.

Many cases similar to those above cited, may be found in
the Reports of the State of New York. These decisions were
made under statutes less liberal than those governing similar
proceedings in our own Territory. The Legislature of New
York declared that the pleadings in the Common Pleas shall be
the same which were had before the Justice—that they shall
be liberally construed, without regard to established forms or
technical rules of pleadings, and with a view to substantial
justice between the parties.

The 6th Sec. of the 13th Art., Chap. 6, of the Laws of
Minnesota, declares that the issue before the Justice shall be
tried by the Court above, without other or further new declara-
tion or pleadings, except in such cases as shall be otherwise
directed by the Court.

And in the 4th, 7th and 8th Sections of Chap. 50, of the
Laws of Minnesota, I find the following liberal enactments,
which are on full force and effect, and to which I invoke the
attention of this Court.

"« After judgment rendered in any cause, any defect or im-
perfection in matter of form, contained in the record, plead-
ings, proofs, entries, returns, or other proceedings in such cause,
may be rectified and amoended by the Court in affirmance of
the judgment, so that such judgment shall not be reversed or
annulled ; and any variance in the record from any process,
-pleadings, or proceedings had in such cause, shall be refermed
and amended according to such original process, pleading, or
proceeding.”

“ For the want of any allegation or averment, on account of
which omission a special demurrer could have been main-
tained.” -

“For omitting any allegation on account of any matter,
without proving which, the Jury ought not to have given such
verdict. For the want of right venue, if the cause was tried
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by a jury of the proper county. The omissions, imperfections,
defects and variances, in the preceding section enumerated, and
all others of the like nature, not being against the right and
justice of the matter of the suit, and not altering the issue be-
tween the parties on the trial, shall be supplied and amended
by the Court into which such judgment shall be removed by
‘Writ of Error.”

In view of the léberal stand taken by the last Legislative
Assembly of this Territory, and of the ¢mportant reforms in
our system of pleading and practice, which will be in force in
a few weeks from this time; and of the manifest Aardships
which must result from a rigid and harsh construction of our
statutes, I feel constrained to dissent from the opinion of the
Court in this case. ‘

This, I exceedingly regret. Yet when I reflect that Minne-
sota is now in its infancy ; that its jurisprudence may be seri-
ously affected by the strict construction and rigid adherence to
ancient forms and technicalities recognized by this Court, and
in view of the great legal reforms going on in Europe and
America, I am admonished by evidence not to be mistaken,
that the time has arrived in which laws are to be made and ad-
ministered for the furtherance of substantial justice.

It is now too late for the defendant below, to object to the
declaration. He has pleaded to the merits, thereby waving
such defects as might have been reached by demurrer. Asthe
finding of the Jury is fully sustained by the evidence, it is the
duty of this Court to affirm the judgment of the Court below.



24 CASES IN THE SUPREME COURT.

Chouteaun . Rice, et. al.

Pierre CHouteau, JR., and others, Appellants, vs. HEnry M.
Rice and others, Appellees.

An interlocutory decree is one which is made pending the cause, and before a final
hearing on the merits.

A final decree is one which disposes of the cause, either sending it out of Court before
a hearing is had upon the merits, or, after hearing is had upon the merits, decree-
ing, either in favor of, or against the prayer in the bill.

A deoree, dissolving an injunction, is an interlocutory decree, and not properly the
subject of appeal.

Under the Organic Law and the Statutes of Minnesota, appeals will only lic from final
decrees.

This was an appeal from a decree of the District Court of
Washington County, allowing the plea filed by the appellees,
and dissolving the injunction.

The appellees moved to dismiss the appeal :—

1. Because the decrees appealed from are interlocutory, and
not final. .o

2. Because the dissolution of an injunction is a matter rest-
ing entirely in the discretion of the Judge making the order,
and therefore, not properly the subject of appeal.

A. Wik and HorLinsueap, for the Motion.

The fair construction of the statute is, that only such orders
and decrecs as are a determination of the cause below, are ap-
pealable. In other words, that final, and not interlocutory de-

_-crees, are intended to be the subject of review.

To construe the statute in any other way would be to make
-any order or decree, of whatever character, appealable, and
thus work infinite mischief, and delay justice. Marcy, J. 2
Wendell, 230. 38 Dan., Ch. Pr. 1606. Owen wvs. Grifith, 1
Ves., 350.

The dissolution of an injunction rests in the sound discretion
of the Court. 3 Dan. Ch. Pr., and note. Robertson wvs.
Bingley, 1 McCord, Ch.351. An order which does not put a
final end to the cause, is interlocutory. 8 Dan. Ch. Pr. 1606.
An appeal will not lie from a decree dissolving an injunction.
MeCullum vs. Eager, 2 Howard, 61. Barnard & Howley vs.
Gibson, T Howard, 650. Forgay vs. Conrad, 6 Howard, 120.
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R. R. NEerson and WiLkINsoN, for Appellants.

The Organic Act, Sec. 9, provides that the jurisdiction of
the Supreme Court shall be as limited by law. The Statutes of
Minnesota define the powers and jurisdiction of the Supreme
Court, and give it a jurisdiction which shall extend to all mat-
ters of appeal from the decisions, judgment and decrees of any
Distret Court, in all matters, whether at law or in equity.

The act relating to the Court of Chancery provides, that any
party may appeal from any order or decreec of the Court of
Chancery to the Supreme Court. Stat. Min. p.64. The lan-
guage of the Statutes is unmistakable. Not only is an appeal
given by the Organic Law, but the Statutes say that any order
or decree can be appealed from.

In New York, before the Revised Statutes of 1830, the right
was given to all persons aggrieved by any sentence, judgment,
decree, or order of the Court of Chancery. Under this statute,
appeals have been taken and sustained from orders granting,
dissolving, and refusing to dissolve injunctions. 1 New York
R. L.p. 134, Sec.8. 1 Moulton, Ch. Pr. p. 55. 14 Jokns, R.
63. 3 Cowen,114. Me Vickan vs. Walcott, 4 Johns, R. 510,
528. Beach vs. Fulton Bank, 2 Wend. p. 229, 230, 235. An
appeal lies from an order for costs only. 12 Jokns, 510, Spencer
J. An appeal lies from interlocutory orders. 4 Paige, 273,
457,473. 5 Pazge, 296, 309. 6 Paige 273, 379. * 3 Johns, R. p.
566. Courts of appellate jurisdiction will interferc and relieve,
when a discretionary power has been used unjustly. Zaylor
& Delancey, 2 Caines, 142. See also 2 Wend. 235.

An appeal lies from an interlocutory order, overruling a mo-
tion to dissolve an injunction: Zindsay & Jackson, 2 Paige,
581, ibid. 164.

An appeal lies from an order dissolving an injunction. 3
Paige, 381. 26 Wend. 115. 4 Egquity Dig. (No.11,12, 13,)
- 419. 6 Paige, 379. 6 Wend. 11.

By the Court—CoorEr, J. This cause came to this Court on
appeal from the U. S. District Court of the Second Judicial
District. : .

[ SR
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The appellees interpose a motion to dismiss this appeal for
the reasons :— '

1. That the decree sought to be corrected is interlocutory
and not a final decree, and therefore not the subject of an
appeal. ,

2. That the dissolution of an injunction is a matter resting
entirely in the discretion of the Judge making the order, and
therefore not appealable.

In order to understand, and have a just and full appreciation
of the questions arising out of this motion, it will be necessary
to give a succinct history of this cause.

The cause was commenced by filing a bill of complaint, al-
leging the existence of a partnership between the complain-
ants and defendants, stating that a sum of money was due from
the defendants—charging, that the defendants had in their pos-
session a large amount of partnership effects, and that they
were wrongfully appropriating them to their own use, and fraud-
ulently refusing to account for them. The bill prayed that a
decree might be made dissolving the partnership—another
prayer for appointing a receiver—another for granting an in-
junction to restrain defendants from disposing, either of their
individual property, or that of the company—and another or-
dering that a subpceena issue, together with such other and
further relief as might be necessary in the cause. A receiver
was appointed. IIe accepted, and gave bonds. The injunc-
tion was granted, the subpena issued, and service was had
upon the parties defendant.

Subsequently, the defendants came into Court, and plead in
bar an agreement executed by the parties to this suit, which
purports to settle all matters of variance between them.

The plea is allowed. This is the first error complained of.
Upon the allowance of the plea, an order is made dissolving
the injunction. This constitutes'the second error; and from
these two decrees this appeal is taken.

Are these interlocutory, or are they final deerees? What is
an interlocutory, and what a final decree? An interlocutory
order or decree, is one which is made pending the cause, and
before a final hearing on the merits. A final decree, is one
which disposes of the cause, either sending it out of Court be-
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fore a hearing is had upon the merits, or, after a hearing upon
the merits, decreeing either in favor of, or against the prayer
in the bill. Either of which puts an end to the cause.

A final order may sometimes be made upon an interlocutory
proceeding ; but not the converse. There is much difficulty in
defining, so clearly as we could wish, the exact line which is
to distinguish interlocutory from final decrees; but I think
that the rule first laid down is the proper one, and that no or-
der or decree which does not preclude further proceedings in,
the case in the Court below, should be considered final.

In the case before us, no obstacle has been presented to pre-
vent a further and final hearing ; and we therefore think, that
these orders are entirely and purely of an interlocutory charac-
ter, and not the subject of appeal.

There is no doubt of the propriety of a rigid adherence to.
this rule, where the statute does not alter or extend it.

Does the statute alter or extend it ?

We think not. The Legislature of this Territory did noth-
ing more than to prescribe the manner in which appeals should
be taken, and evidently intended to carry out, by its provis-
ions, the salutary rule indicated in the 9th Section of the Act
organizing the Territorial Government.

That act provides, that «“ Writs of Error, Bills of Exceptions
and Appeals in Chancery causes, shall be allowed in all cases,
from the final decisions of said District Courts, to the Supreme
Court, under such regulations as may be prescribed by law.”

This provision needs no judicial construction. Its intention
is manifest, and its language plain. But it is held that the
Statutes of Minnesota, regulating appeals from the Courts of
Chancery, confer the right of appeal from any order or decree
of such Court.

Sec. 54 provides that “ Any party may appeal from any or-
der or decree, to the Supreme Court.”

This is a plain provision, and if unqualified by the suceeed-
ing sections of that Act, would undoubtedly give the right of
appeal from interlocutory, as well as final decrées. But in the
construction of statutes, we must look at the whole act relating
to the particular subject under consideration, and not merely
to detached sentences, taken from any particular section of
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such act. One of the subsequent sections provides, that upon
the taking of an appeal, the appellant shall give such security
as one of the judges shall direct, conditioned to abide the final
decision or order of the Supreme Court, and to pay the costs
of appeal, in case the final decree of the Court below is affirm-
ed. What meaning can be attached to this provision, other
than that the appeal must be from a final order or decree? If
appeals had been allowed from ¢nterlocutory orders or decrees,
would the Legislature have enacted that on such appeal, the
party appellant should give security to pay all costs on an ap-
peal from a final decree 2 Such a construction would be mon-
strous. Would they anticipate an order, and make one party
liable for the acts of another? Never!

But the Act does not stop even here ; it goes further, and
provides, “That if the final decree of the Court below be af-
firmed, the Supreme Court shall have power to award dam-
ages, not exceeding fifteen per cent. on the amount awarded
by the decree below.” Can this “amount awarded by the de-
cree below ” mean any thing but a final decree? It cannot.
Money or property is only awarded by final decrees, unless it
is under the provision of statute.

Here we have no such statutes, and if this act means anything
by naming these orders or decrees, it means such orders and
decrees as are allowed under the general rules regulating the
practice in Courts of Chancery. A decree awarding money
or 'property, in dispute, in the bill of complaint, and under the
general pleadings, must be a final decree.

And why? For the reason that it goes to the v1ta11ty of the
issue—it touches the merits of the cause.

From a thorough investigation of this question, we are en-
tirely convinced, that the construction of the statutes given, is
the proper and only one, and that appeals will only lie from
final decrees. To adopt a different rule, where there is no
statutory prohibition, would be almost equivalent to closmg
the doors of justice. This rule has been sanctioned by experi-
ence, and is one which commends itself to every rational mind.
Manifest wrong—manifest delay—and manifest injustice, would
most indubitably be the result of allowing appeals from every
decree of a Court of Chancery. 'We must establish some rule,
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and if not the one herein announced, where are we to stop?
It is extremely dubious, if a contrary rule were adopted, whe-
ther there be a man amongst us, who would live to see the end
of this, or any other cause, now pending in the Courts of Chan-
cery of this Territory.

Nor can hardship or irreparable injury accrue to any party
from the adoption of this rule. The Courts of Chancery are
always open, and relief will be granted whenever, and wherev-
er, the proper application is made, and a proper cause shown
upon the merit of the application.

The appeal is dismissed with costs.

Goobrior, Chief Justice, dissenting.

It appears, from the record in this cause, that complainants,
P. Chouteau, Jr. and others, in the month of October, 1849,
filed their original bill in the District Court, at Stillwater,
against Henry M. Rice and others, charging that said Rice
and others, had entered into partnership with complainants for
the purpose of trading with certain Indian tribes in Minnesota.
That complainants furnished a large amount of goods, money,
&c. for such trade, a portion of which was still in the posses-
sion of Rice. That Chouteau resided in the city of St. Louis,
Mo. That Rice assumed the management of the business at
St. Paul, and was charged with its conduct in accordance with
certain articles of partnership, which are made a part of com-
plainant’s bill. That Rice, departing from, and disregarding
said articles of partnership, fraudulently diverted the capital
so furnished by complainants, from its legitimate object—em-
barked in wild and visionary speculations in lands, town lots,
buildings, &e. &e.—that by this conduct on the part of Rice,
complainants had sustained a loss of $30,000.

They pray that Rice and others, with whom they allege he
has combined and confederated for the purpose of defrauding
them, be made parties defendants to this bill—that Rice be
enjoined from the further management of the affairs of the
firm—that he and his confederates be restrained from convey-
ing or disposing of such property of the firm as he may have
in his possession, or that held in his own right—that an ac-
count be taken and the partnership dissolved—upon which an
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injunction issued. The bill was subsequently taken pro con-
JSesso; after which, and at the October term, 1850, Rice and
others pleaded a settlement and release of all matters in con-
troversy of a date subsequent to the filing of complainants’
bill—and, by counsel, moved the Court that the injunction be
dissolved and the bill dismissed. The cause was continued for
advisement, and on the 1st of July, 1851, the opinion of the
Court was filed.

The pro confesso was set aside on the 12th of February,
1851. On the 3rd of March, 1851, respondents pleaded said
settlement and release more formally.

At the May term of said Court, 1851, and previous to any
further steps having been taken in the cause, complainants
exhibited to the Court their supplemental bill against respond-
ents; charging that said settlement and release, set up by re-
spondents in said plea, had been obtained by and through the
false and fraudulent conduct and misrepresentations of Rice;
and by petition and affidavit, moved the Court that the same
be filed and made part of the original bill.

This motion was heard by the Court. Subsequent to which,
and on the 26th day of May, 1851, the following order was
made in the cause :—

“This cause came on to be heard on an ex parte application,
on the part of the complainants to file a supplemental bill—a
plea having been pleaded and a motion filed on the part of de-
fendants, to dissolve the injunction had in said case enjoining
said defendants ; and the application having been argued by
counsel, it is hereby ordered that the plea pleaded be allowed.
And it is further ordered that the injunction in this case be
dissolved. And it is further ordered that "the supplemental
bill be filed of record in this case, and that the prayer of said
complainants for a subpcena be granted.”

“ And it is further ordered that said subpcena be issued ac-
cordingly, and made returnable on the 25th of June, 1851.”

“ And it is further ordered that the said defendants plead or
answer to the said supplemental bill, filed as the same may re-
quire, or demur thereto, within twenty days after the return of
the subpeena ordered and allowed—and that, in default of so
doing, the said bill and supplement be taken as confessed.”
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By which complainants’ rights seem to have been placed in
jeopardy, and from which order they appealed to this Court.

And respondents move this Court to dismiss said appeal :—

1st. Because the decree appealed from is interlocutory and
not final.

- 2d. Because the dissolution of an injunction rests entirely
in the discretion of the Judges, and cannot properly be made
the subject of appeal.

And this motion is sustained by a majority of this Court,
and from which opinion I feel constrained to dissent.

In the disposition of this question we are bound by no pre-
cedent of our own.

The injunction in this case was the first ever granted in this
Territory ; therefore, the investigation and disposition of this
question must turn upon its own peculiar merits, governed by
the established usages of Courts of Chancery.

Congress has clothed the members of this Court with all the
equity powers of the English Court of Chancery. The equity
Jjurisdiction of the Courts of the United States, is independent
of the local law of any State, and is the same in nature and
extent, as the equity jurisdiction of England, from which it is
derived. See 2 Summner, C. C. R. 401.

The 9th section of the Organic Act, provides, that “the ap-
pellate jurisdiction of the Supreme Court, shall be as limited
by law.” By what law? By such laws as govern the English
Court of Chancery, and as may be rightfully enacted by the
local legislature.

By said Act it is provided that Writs of Error, Bills of Ex-
ception and Appeals shall be allowed in all cases from the
final decisions of said District Courts to the Supreme Court,
under such regulations as may be prescribed by law.

In the above cases of final decrees, &c., appeals, &c., shall
be allowed. In what other cases may not appeals be allowed?
In all cases where justice shall require them. Would an ap-
peal lie from an order, similar to the one made in this cause,
in the English Court of Chancery? I am clearly of opinion
that it would.

By the Laws of Minnesota, page 64, Sec. 54, it is enacted,
that “any party may appeal from any decree or order of the
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Court of Chancery, to the Supreme Court. Provided, that
within thirty days after the rendition of such order or decree,
he shall serve notice of such intended appeal upon the oppo-
site party or his solicitor—one on the clerk of the court where
such decrec or order was made and entered.”

It appears from the record that complainants have done all
that can be required of them under the statute to entitle them
to the benefits of an appeal.

Our Territorial Legislature was not restrained by the Or-
ganic Act, from permitting appeals from orders and decrees
not final. Courts of Chancery have always held this power,
and will continue to exercise it on all proper occasions. And
it is the duty of such courts to allow and sustain appeals from
any and all interlocutory orders and decrees prejudicial to the
rights of either party independent of any legislative aid upon
the subject. Courts of Chancery have been established for
the purpose of preventing fraud, and of affording relief against
it, not for the infliction of injuries. I find this question clear-
ly settled in the case of Beach vs. Fulton Bank. 2 Wend.
226. Here the Chancellor denied an application, made by
appellants, to open the proofs taken in a cause in which the
respondents were complainants, and the appellants were de-
fendants, for the purpose of re-examining a witness produced
on the part of the respondents. The motion was denied with
costs. It appeared, that since the examination of the witness
in Chancery, he had been called to testify in a cause tried in
the Superior Court of the city of New York, and on that occa-
sion, disclosed facts which the appellants alleged were material
and pertinent to their defence in the cause depending in Chan-
cery, and which the witness had not disclosed on his examina-
tion in Chancery. From this order, the defendants appealed,
and a motion was made, as in the present case, to dismiss the

appeal.
After a thorough examination of the subject, the Court

unanimously denied the motion.

If it shall be contended that the Legislature has not the
power to authorize the granting of appeals from orders not final,
most certainly this Court has, and will exercise that right.

Suppose an order to be entered in the District Court, in a
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cause which must be decisive of the rights of the parties, and
which may work serious injury to one of them. Shall he not
be allowed an appeal to this Court, where such order may be
examined ?

Most certainly he shall.

It is contended, that the order made in this case dissolving
the injunction, was made in the exercise of discretionary pow-
er, and that therefore an appeal does not lie. The same
ground was taken in support of the motion to dismiss the ap-
peal in the case of Beach vs. Fulton Bank, above referred to,
and to which case I shall make frequent reference, and from
the opinion of the Court therein delivered, many extracts.

If, by discretion, is meant arbitrary power, I contend that it
does not belong to this Court. It would involve the essence
of tyranny.

That discretion which pertains to a Court of Chancery, is'a
sound legal discretion, regulated by the principles of enlight-
ened equity, and it is legitimate for this Court, sitting as a
Court of Appeal, to review any order made in the exercise of
such discretion. Why should the exercise of discretion not be
examined as well as the making of a final decree?

The Chancellor has no other guide in the making these or-
ders, than an enlightened conscience, regulated by the settled
principles of equity. '

A discretion, exercised contrary to such principles, will not
be recognized by this Court. Had the Court below refused to
get aside the pro confesso heretofore taken in this cause, up-
on the application of respondents, founded upon an affidavit
setting up a meritorious defence, Rice would, like complain-
ants, have been forced to an appeal or the abandonment of his
suit. :

Submission on his part, to such an order, or refusal, would
have been conclusive of his rights. But suppose he did ap-
peal, and this Court should have held, 4s in the present case,
that the order was interlocutory and not final, or that such re-
fusal or order was made in the exercise of discretionary power,
and could not, consequently, be made the subject of appeal.
In this event, respondents would have been-where complain-
ants appear to be—at the megcy of their adversaries, in so far
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a8 the subject matter of this suit is concerned, and without re-
lief; a result utterly at war with the pure and enlightened
principles which have continued to govern the action of Chan-
cellors in England and America for centuries past.

The real case of complainants, and the supposed case of re-
spondents appear to me to be in direct opposition to the well
«established usages of Courts of Chancery, and if carried out,
must amount to a denial of justice to the parties.

If this appeal be dismissed on the ground that the reten-
‘tion of it might establish a practice burdensome to the Court,
I must be permitted to remark that we are not likely to be
:greatly oppressed by appeals from questionable orders. A
thorough examination of the history of Courts of Chancery, on
both sides of the Atlantic, will warrant the assertion that this
Court will never be burdened by appeals from doubtful orders
or decrees.

In the case referred to, in 2 Wend. 225, Mr. Justice Spen-
cer said he was against dismissing the appeal ; and he dispo-
sed of the question as to the order being one from which an
appeal would not lie, by the general declaration, that the right
was given by statute, and when the appeal was interposed, the
order from which it was brought was an existing one. /I 4tA
Joknson’s Reports, 510, the Supreme Court of New York de-
cided, that an appeal lies from an order of the Court of Chan-
cery refusing to dissolve an injunction, and decreeing costs
against the defendants.

Mr. Chancellor Kent, in his opinion in the case of Beach vs.
Fulton Bank, says :— '

“The same question, as to the distinction between orders
from which appeals would or would not lie, that had arisen in
the preceding cases, and which the Court had declined to de-
cide any further than became strictly necessary for the dispo-
sition of the cause before them, met them again in" this case,
and found them as unprepared, and as much embarrassed
with the diﬁiculties attending it, as they had been on any for-
Ier occasion.”

The learned Judge, when he delivered the opinion of the
-Court, expressly declined drawing the line of distinction. He
‘merely decides that the refusal to dissolve an injunction, di-
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recting it to be retained and awarding costs to be paid by the
party making the application, is an order within the terms of
the statute. That in the case of Buel vs. Street, Spencer J.,
declared, that an appeal would lie where the order affected the
rights of the parties or imposed a grievance, and not on a mere
practical order.

In the case of Zrain vs. Waters, where this question came
again under consideration, latt, J., observed, that he was not
prepared to say that an appeal would not lie in any case for
costs only. Spencer, J., intimates an opinion, that an appeal
would lie in such a case under our statute.

I will here remark, that the Statute of New York, allowing
appeals from orders, &c., in Chancery, is not so broad as the
Statute regulating such appealsin Minnesota. See 2 Wend. 234.

HKent, C. J., continues to remark as follows :—

“] believe I have allowed to most, if not all, of the cases where-
in the Court have had occasion to consider the distinction be-
tween orders, with regard to the question, whether appeals may
ormay not be brought on them, and I have attempted to draw
from them a general rule to mark the two classes; but I must
confess, that I have closed the examination of them with the
same conviction which others have expressed——-that it is exceed-
ingly difficult, if not 1mpractlcable, to arrive- at any satisfac-
tory result.

“Each case, it seems to me, has been decided in a great degree
with reference to its own characteristics, and without regard to
the application of any principle classifying these orders. If this
Court shall now attempt to extract from the various positionslaid
down in these cases, a general rule for the government of their
proceedings, it is a matter of duty that they should not forget
that they are fixing limits to a highly prized and valuable
right; and that an unnecessary restriction upon its exercise
may, and most probably would, interfere in an essential manner
with the administration of justice.

“On the argument of the rule laid down by the Chancellor
in the case of Closen vs. Shotwell, relative to Writs of Error,
and much urged upon our consideration, there is an evident
distinction between Writs of Error and Appeals. If it had
not been long established by unquestionable authority, the
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Court would at once see the necessity of recognizing it. The
discretionary powers confided to the Courts of Common Law,
are few and unimportant, compared with the immense mass of
them which surrounds, and perhaps I might say, constitutes
the very being of a Court of Equity.

“The power of issuing injunctions and attachments is, so to
speak, the right arm of the Court of Chancery, and the exer-
cise of it in almost every instance, is conceded to be a matter
existing in discretion. :

“To put every act of this power, be its consequences to par-
ties ever so serious, entirely beyond a review by the court of
the last resort, would, in many instances, be a denial of justice,
and the surrender of a long used and necessary portion of the
jurisdiction of this Court.

“In the case of Zaylor vs. Delancy, presenting as nearly as
any one could, the abstract question of the exercise of discre-
tionary power, it was strongly intimated, that this Court would
interfere and relieve where the discretion had been exercised in
an unjust manner.

“In the case of a temporary injunction to stay the party
from proceeding to trial at law, one of the ablest Judges that
ever had a seat in this court, was in favor of sustaining the ap-
peal from the order granting it. The question, whether an ap-
peal would or would not lie on an order dissolving or refusing
to dissolve an injunction—a matter certainly resting as much
in discretion as any that can come before the Chancellor—has
been twice raised here. In the one case, the Court declined
the question, and in the other, it decided that an appeal would
lie on an order refusing to dissolve an injunction, and allowing
costs for resisting the application. It is a familiar principle,
that questions of costs are confined to the discretion of the
Chancellor ; yet it has been decisively intimated, that an ap-
‘peal would be sustained here on an order relating solely to
costs. Enough has been shown, it appears to me, without go-
ing more at large into this matter, to satisfy us that if we should
adopt the broad rule, that no appeal can be entertained here,
from an order made by the Court of Chancery, in the exercise
of its discretionary powers, we should come in conflict with
several of the former decisions of this Court, and depart from the
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settled construction of the statute securing the right of appeal.

‘“ Being unable to dispose of the motion before us by apply-
ing to it any general rule, it becomes necessary to consider
the general character of the order on which the appeal is
brought; and the object of the application denied by the
Court below, so far, at least, as to determine whether this
Court ought to sustain the appeal. We ought not to send
the appellants out of Court unheard on the merits of their ap-
peal, without being fully satisfied that they could have no re-
lief here. In case they should show their situation to be such
as they represent it, we are then, for the purpose of deciding
this motion, to assume that the witness, in order to whose re-
-examination the defendants applied to the Chancellor to have
the proofs opened, had been cross-examined in a proper man-
ner to draw out the facts which they now wish to prove by
him ; that since publication passed in the cause below, he has
disclosed under oath, in a suit at law, facts which he did not
disclose on his examination in Chancery, material and perti-
nent to the defence of the appellants; and that a seasonable
application was made for his further examination. This is the
case that the appellants declare they shall present to us on the
appeal, and until we investigate its merits, we cannot say that
it is not what they represent it to be.

“T cannot doubt, that an order refusing such an apphcatlon
would be a decision affecting the merits of the cause in which
it should be made, and a matter of serious grievance to the
party against whom it might be entered. If such a case ex-
ists, why shall not the aggrieved party find relief in this Court ¢

“ Not merely because the granting or refusing of the appli-
cation to the Court below was confided to its discretion ; be-
cause we have seen that this Court, in repeated instances, has
refused to restrict itself by this consideration, and in several
cases has sustained appeals on orders emanating from the dis-
cretionary powers of the Courts in which they were made.

“Was the application below to the favor of the Court?
‘This is denied by the appellant, and on the assumption which
this motion requires us to make, may well be denied.

“I regard it as a matter of right, that a party shall have
the full benefit of any defence he may have in a Court of Equity,
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which he has not waived by his acts or forfeited by his neglie
gence ; and if, from the peculiar circumstances of the case, the
rules of procecding adopted for ordinary cases, stand in the way
of making such defence, the party, I think, may claim of the
Court, that it should conform its proceedmgs to the peculiar
circumstances of the case. I do net, I am confident, under-
value the importance of having estabhshed modes of pro-
ceeding in all Courts of Law and Equity, and of enforcing
observance of them; but to withhold right by an undue
regard to the forms by which it is obtained in common
cases, is making the end subservient to the means, and
would seem to be, in a Court of Equity, a renunciation of one
of the acknowledged objects of its original institution—that of
qualifying and tempering the rigor and sharpness of the com-
mon law in special cases, and of supplying that which is unin-
tentionally harsh in the application of a general rule to a par-
ticular case.

“1 am, therefore, for denying this motion, and hearing the
appeal on its merits.”

“ Sutherland, J. Where the party is aggrieved or may be
aggrieved by an order made in Chancery, he has the right to
appeal. To deny the right, where the order is founded upon
the exercise of the discretionary powers of the Court, would
be to abrogate appeals in most cases of interlocutory orders.
He was of opinion that the appeal should be heard, and that
the motion of the respondents ought to be denied.”

“ Whereupon the motion was unanimously denied.”

I feel confident, that the Court, in the above case, clearly
defined the duty of Appellate Courts in @/l cases of appeals
from orders and decrees not final ; and I much regret that this
Court has, at the commencement of its judicial duties, depart-
ed so widely from the course laid down by the mighty intel-
lects engaged in the investigation of the case above referred
to. In proceedings in Chancery, let us adhere to long estab-
lished usages. ¢ Remove not the ancient land marks which
thy forefathers have set.”

The Supplemental Bill, like the original, charges fraud in
the most positive terms. With these eharges resting upon re-
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spondents, it was clearly erroneous to dissolve the injunction.
I am of opinion that this motion should be denied, and the
appeal heard upon its merits.

——— e e e

JorN Snxow and ALpEx Bryawnrt, Plaintiffs in Error, vs. Ros-
weLL B. Jounson, Defendant in Error.

ERROR TO THE DISTRICT COURT OF WASHINGTON COUNTY.

The facts in controversy, and the point ruled in this case, appears sufficiently from the
opinion of the Court.

Rice, HoLLinsueaD & Becker, for Plaintiffs in Error.
M. S. Wokinson and NEevsown, for Defendants in Error.

By the Court.—GoopricH, Chief Justice. This is an action
of assumpsit, brought in the Court below by the Defendant in
Error, against the Plaintiffs in Error, upon a verbal contract,
in and by which it is alleged that the plaintiffs in Error agreed
to pay one half of the expense of constructing a certain wharf
in the town of Stillwater. To which the defendants below
pleaded non assumpsit.

The cause was submitted to a Jury under the charge of the
Court, who, on the 12th day of February, 1850, found for the
plaintiff a verdict for $32,50 and costs; for the reversal of
which this Writ of Error is brought. It appears from the evi-
dence, that about the 1st of August, 1848, Johnson contract-
ed with one Perry Edwards for the construction of a wharf, at
and for the sum of $200. That Edwards was prosecuting the
work which he afterwards abandoned at Johnson’s request. It
further appears, that while the work was in progress, Snow
and Bryant agreed to pay one half of the expense of its con- -
struction. That afterwards, and during the month of August,
Johnson paid Edwards $65, to recover one half of which this
suit was brought. On the trial in the Court below, defend-
ants offered to prove by Socrates Nelson, that the work was
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not worth the amount paid Edwards by Johnson. The Court
overruled this offer, and rejected the evidence of Nelson; to
which ruling of the Court defendants excepted. We think,
that in this the Court erred, and that this exception was well
taken.

If defendants are to be compelled to bear a part of John-
son’s debt to Edwards, it would be oppressive not to permit
them to show what amount was justly due, or paid to Ed-
wards. When the contract was abandoned, the amount of
work done by Edwards, and its value, was clearly the subject
of proof, and had Johnson refused to pay Edwards, he would
have resorted to the law, and recovered upon his proof. John-
son would have had an undoubted right to adduce evidence
tending to reduce the amount of Edwards’ claim ; and if Snow
& Bryant are to be brought into contribution, they must be
permitted to protect themselves against collusion between
Johnson and Edwards.

Give them the control of this matter ; close the door against
Snow & Bryant, and they are at the mercy of Johnson and
Edwards, who may mulct them in any amount they choose.
Such a proceeding cannot be sanctioned by this Court. It
matters not what amount Johnson paid to Edwards.

The legitimate inquiry is, what amount did Johnson 7ghs-
Jully pay Edwards ¢

This Court will not lay down the rule, that when a party is
sued for money, he shall not be allowed, by way of defence, to
prove that the amount demanded is unjust and extortionate.

The judgment of the Court below is reversed with costs;
and this cause remanded where a new trial may be had.
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Pascuar St. Martiv, Plaintiff in Error, vs. StepuEN DEsNoy-
ER, Defendant in Error.

Under the Statute of Minnesota, regulating proceedings in certiorari, the District
Judge only affirms or reverses, in whole or in part, the judgmeht of the Justice. The
act does not confer upon the District Court authority to disregard all formal require-
ments in the proceedings before the Justice, and settle finally the rights of the par-
ties a8 the very right of the matter might appear.

The action of replevin before Justices, is a proceeding in rem, where the thing replevied
alone gives the Magistrate authority to try replevins.

The Btatute of Minnesota has made no provision for the trial of actions of replevin
before Justices, until the property is found and replevied.

ERROR TO THE DISTRICT COURT OF RAMSEY COUNTY.

The facts of this case are fully set forth in the opinion of
the Court.

ATwaTER, for Plaintiff in Error.
Rice, HorrinsHEAD & BECKER, for Defendant in Error.

By the Court—MzEkzr, J. On the 11th of December,
1850, Paschal St. Martin sued out a writ of replevin against
Stephen Desnoyer, from before Ira Kingsley, Esq., a Justice
of the Peace for the County of Ramsey, directed to any Con-
stable of said County, commanding him that he cause a cer-
tain “Body-belt” to be replevied, and if the said St. Martin
should give security as required by law, to deliver said Belt to
him—also, to summon the said Desnoyer to appear before him
on the 18th of the same month, to answer the complaint of
the plaintiff. This writ was returned before the Justice, as he
states, on or before the return day mentioned, endorsed “Prop-

- erty not found ; summons served on the de¢fendant” On the
18th the parties, by their attorneys, appeared, and the plain-
tiff filed his declaration in replevin; to which the defendant
pleaded “non cepit;” when the cause was, by consent, ad-
journed to the 81st; at which time the parties, by their at-
torneys, again appeared, when the counsel for the defendant
moved to quash the suit, on the ground that ke goods had not
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been replevied. The Justice overruled the motion—heard the
cause—and gave judgment for the plaintiff. :

The defendant then took the case to Ramsey District Court,
where the Judge reversed the judgment of the Justice, and
that Judgment of reversal is brought before us by Writ of
Error.

At the very threshold, a question of no trifling importance
is presented, which, to at least one member of this Court, is of
no easy solution. The question arises from a difficulty that is
found in settling the proper construction of the 11th Sec. of the
14thArt. of the Act of this Territory, concerningJustices. This
article in the act mentioned, regulates proceedings in certiora-
74, and, in the section in question, undertakes to prescribe the
duties of the District Judge, on the Justice’s return before
him.

“He shall proceed and give judgment in the cause, as the
right of the matter may appear, without regarding technical
© omissions, imperfections, or defects, in the proceedings before
the Justice, which did not effect the merits; and may affirm,
or reverse, in whole, or in part, and may issue executions, as
upon other judgments rendered by him.”

The language seems to be broad and comprehensive, and, to
confer upon the. District Court, the undoubted authority to
disregard all formal requirements in the proceedings before the
Justice, and to settle finally the rights of the parties, as the
very right of the matter might appear, and to issue execution
as upon other judgments rendered by him—all of which ex-
pressions are unmeaning, and worse than superfluous, if they
do not look to some final and definite action upon the merits.
But, says the Statute, he shall affirm or reverse the judg-
ment, in whole or in part. This he would certainly do, in
effect, if he disposed of the cause as the right of the matter
appeared. 'If he should be of opinion with the Justice, he
might render final judgment, and issue execution, as in other
cases; and this would be a practical affirmation.

If he should be of opinion that a party was not entitled to
any thing where the Justice had given him a judgment, he could
80 decide ; and this would be a virtual reversal, though the
Judge’s decmlon concluded the controversy.
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Again, if the Judge’s judgment exceeded, or fell below the
one that is brought before him, what would the legal effect be
but an affirmance in part, or a reversal in part? And can the
Statute mear more or less, especially as the District Judge is
required to give judgment in the cause as the right of the
matter might appear? Such a construction would seem best
calculated to harmonize the apparently contradictory and in-
consistent language with which the section under considera-
tion was framed, as it is certainly, most conducive to a speedy
administration of justice.

But the highest Courts of New York have interpreted dif-
ferently, a similar Statute, of which ours is but a transcript;
and that interpretation of the law in the States West and
Northwest where it has been re-enacted, has been uniformly
followed, if not approved. See Philips vs. Geesland, 1 Chand-
ler’s Wisconsin Reports, p. 59.

By these authorities, the District Judge only affirms or re-
verses, or reverses in part; and from these authorities we do
not feel ourselves at liberty to depart. As the reversal of the
District Court was no departure from the well established
mode of procedure under the section in question, there is in
that act no error, unless indeed, the proceedings had before
the Justice, as they appear on the return of that officer, were
in conformity with the statute by which he is empowered to
try actions of replevin.

The object of this action at common law, was the replevin
or restoration in specie, of goods wrongfully taken or detained.
Originally it was framed to try the legality of a distress; but
it was subsequently allowed in any case where goods were ille-
gally taken. The action formerly was said to be of two sorts,
namely : in “the detinet,” or “detinetis;” the former, where
the goods are still detained by the person who took them, to
recover the value thereof and damages ; and the latter, as the
word imports, where the goods have been delivered to the
party. But the former is now obsolete; and there does not
appear in any of the books, any proceeding in replevin, which
was not commenced by writ, requiring the proper officer to
‘cause the goods to be replevied to him, or by plaint in the



44 CASES IN THE SUPREME COURT.

8t. Martin v. Desnoyer.

Sheriff’s Court, the immediate process upon which is a precept
to replevy the goods of the party levying the plaint; both of
which proceedings are in rem, that is, to have the goods again.
See title Replevin, page 162, vol. 1, Chatty’s Pleadings.

For this purpose, and no other, it seems to us, the Legisla-
ture of Minnesota conferred upon Justices of the Peace, the
power and jurisdiction to try actions in replevin.

Throughout Art. 10th of the Act concerning Justices, it is
treated as a proceeding <n rem, where the thing replevied
alone, gives them authority to try replevins, the summons or
citation being merely incidental thereto. The mandate of the
writ, the form of which is given by the statute, is, that the offi-
cer executing it cause the same goods and chattels to be re-
plevied.

The 6th Sec. of the same Art., lays down the mode of trial
after the mandate of this writ ha.s been executed, thus:—“If
the plaintiff discontinue, become non-suited, or if he should
otherwise fail to prosecute his suit to final judgment, then, and
in cach of these cases, it shall be lawful, and it is hereby made
the duty of the Justice when required by the defendant, to
empannel and swear a Jury, to enquire and assess the value of
the goods and chattels replevied, together with adequate dam-
ages for the caption and detention thereof; or if on the trial
of the issue joined, the Jury shall find for the defendant, then
the value of such goods and chattels, (goods and chattels re-
plevied,) together with adequate damages, shall be assessed by
such Jury ; and the Justice shall thereupon render judgment in
favor of the defendant, for the value and damages so found in
either of the foregoing cases.”

It is most obvious, that the value of such goods and chattels
as were actually replevied by the officer in the execution of
‘the writ, is all the time intended ; and this view is further de-
monstrated by the last clause of the same section ; which pro-
vides that adequate damages shall be assessed for the plaintiff,
for detention of the goods, if the property is found tobe his. Why
only give him damages for the detention of his goods, unless
they were in fact replevied or delivered to him? Surely, if
they remained at the trial, with the defendant, or if he had
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destroyed or converted them, the plaintiff would be entitled to
the value of the goods, as well as damages for their detention.

The statute has, therefore, made no provision for the trial of
actions in replevin before Justices, until the property is found
and replevied; and, as at common law, they had no jurisdic-
tion to try actions in replevin, nor indeed any other actions in
tort, the District Court properly reversed the judgment of the
Justice, who proceeded to try this cause before the property
was replevied, or the writ properly executed, and who, for this
cause, should have quashed the suit.

Judgment affirmed, with costs.

Bexsamin Gervars, Plaintiff in Error, vs. Ssmon Powers and
Awmnaerst WiLroveusy, Defendants in Error.

A Justice of the Peace, in his return to a writ of certiorari, should not confine himself
to the affidavit of the party suing out the writ; he should make a complete return of
all the proceedings, and his rulings at the trial, and the District Court, in its affirm-
ance or reversal of the judgment, should be guided by what appears on his return,

In an action of trespass, quare clausum fregit et. de. bon. a. for taking away a cow that
had been taken up as an estray, evidence of the cost of advertising under the stat-
ute, and the value of pasturage, was admitted.

Held to be Error.
ERROR TO THE DISTRICT COURT OF RAMSEY COUNTY.

This was an action of trespass quare clausum fregit et. de.
bon. a. originally instituted before Justice Wakefield, by the
plaintiff, agansit the defendants in error, to recover the sum of
$25, the vclue of a cow alleged to have been driven from the
close of the plaintiff by the defendants.

From the return of the Justice, it appeared that it was proven
on the trial, that some-time about the 1st of December, 1849,
the defendants came to the premises of the plaintiff, at Little
Canada, and drove away a cow. That the cow was worth $15
or $20. That the plaintiff had possession of her during the
whole of the summer of 1849, and had fed her for six weeks
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before she was driven away. That it was worth §2 per week
to feed her, and that the plaintiff had become liable for adver-
tising her as an estray. The Justice gave judgment in favor
of the plaintiff for $10. The defendants, who did not appear
on the trial, sued out a writ of certiorars, and stated as error
in their affidavit, that the Justice had no jurisdiction over their
persons, they being summoned to appear before him on the
22d of January, 1850, whereas the plaintiff appeared on the
21st, and filed his declaration and had the cause adjourned un-
til the 28th of January, when the judgment was rendered.
The judgment of the Justice was reversed by the District
Court, whercupon the plaintiff took a writ of error.

M. S. Wikinson and L. A. Bascock, for Plaintiff in Error.

‘There was sufficient evidence to justify the judgment of the
Justice.

The Court below erred in giving judgment of reversal upon
a mere question of fact.

A. Wikin and Winiam D. Panures, for Defendants in
Error. ‘

The testimony admitted by the Justice was illegal; the
plaintiff, not having proceeded under the act relating to estrays,
could not properly prove items of charge or expense under that
act. The value of the cow was illegally proven.

By the Court.—MzeExker, J. This is an action of trespass
¢ quare clausum fregit,” brought by the plaintiff on the 10th of
January, 1850, when process was sued out returnable on the 21st
of the same month, at which time the plaintiff, by his counsel,
filed a formal declaration in trespass, complaining of the de-
fendants, that they had, with force and arms, broken and enter-
ed his close, and then and there took away goods and chattels,
&c. On the return day, the defendants not appearing, the
cause was adjourned to the 28th, when the Justice rendered
judgment for the plaintiff for $10, and $5,50 costs.

The evidence, as appears from the Justice’s return was that
the defendants drove from the premises of the plaintiff a cow,
which he was keeping as an estray, that he had pastured her
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.some 8ix weeks, which was proven to be worth $2 per week, and
that the plaintiff had agreed to pay James M. Goodhue $2, for
advertising her, as an estray, in his paper. The plaintiff also
introduced evidence, conducing to show by the confession of
one of the defendants, that the cow was theirs.

There was no testimony introduced for the defendants, nor
were they in attendance. This is substantially all the evidence
in the cause. The judgment was taken by certiorar: to the
District Court of Ramsey, where the Judge reversed the judg-
ment, and from that Court to this, by writ of error.

In the defendant’s affidavit for a certiorari none of the testi-
mony appears, and but a single error is complained of, which
is, that the Justice had no jurisdiction of the persons of the de--
fendants as they were summoned to appear before him on the
22d of January, 1850.

To this the Justice in his first return replied, they were sum-
moned to appear on the 21st, and not on the 22d of January,
as averred in the affidavit.

It is alleged that the District Court erred in reversing the
judgment because the error complained of in the affidavit did
not appear upon the return of the Justice, &c. The considera-
tion of this proposition will necessarily involve the inquiry as
to what extent it is made the duty of a Justice to respond to
the complaint and errors, set forth in the affidavit of the party
aggrieved, and whether his return should contain any matters
beyond them. If the Justice were to confine his return only
to the averments in the affidavit of a party suing out a certio-
rari, a merely partial and imperfect view might be had, and it
would be impossible for a Judge to determine correctly, either
the law or the merits of the case. Such a practice would be a
strong temptation to perjury, and to a false and distorted view
of what transpired on the trial before the Justice. We think
the Justice should make a complete return of all the proceed-
ings and his rulings at the trial, and the District Court, in its
affirmance or reversal of the judgment, should be guided by
what appears on his return. ‘

‘We do not deem it necessary in the disposition of this cause,
to determine judicially, whether a person keeping an estray
can maintain an’ action like this, either against the owmer or
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any one else, for taking it away. For, if he cannot, the Dis-
trict Court was certainly correct in reversing the Justice’s
judgment, and if he can, the District Court was equally cor-
rect in reversing a judgment which, from the Justice’s return
must have been rendered, principally, on evidence altogether
irrelevant and inadmissible in an action of trespass quasre clau-
sum fregit, foreign alike to the cause of action suggested in
the summons, or set forth in the declaration.

Surprise and injustice must be the legitimate fruit of such a
practice, and this might be 1llustrated in the very case now
under consideration.

The defendants, having been informed by the summons that
they"were sued in an action of trespass, might have felt that
no such action could be maintained against them, and there-
fore have neglected to appear and defend ; whereas, had they
been sued in assumpsit on account or any other money de-
manded for pasturage, and advertising an estray, their conduct
might have been quite otherwise.

The judgment of reversal rendered by the District Court is
affirmed with costs.

JorN Sxow and ALpEN Bryant, Plaintiffs in Error, »s. Ros-
weLL B. Jounson, Defendant in Error.

A declaration in covenant must aver a demand for the specific articles named in the
covenants, and it is error to receive evidence of a demand for specific articles when
only a demand for money is averred.

‘Where covenants between parties are independent, or where it is evident from the arti-
cles of agreement that the act to be done by one, was to precede the act to be done
by the other, then, upon a failure of him who was to do the first act, the other
would have a right to recover upon a general averment of performance. But where
the covenants are mutual and concurrent, the act of the one, dependent upon the
act of the other, not only a readiness and willingness to perform must be averred,
but an actual tender, both averred and proved.

J. covenanted to sell and convey to S. & B. by good and sufficient deed of conveyance.

8. & B. covenanted to pay $400, in groceries, liguors and provisions, one half in the
month of April then next, and the remainder when called for. Held, that the cove-
nants were concurrent, and that performance or tender of performance must be
averred and proved.
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ERROR TO THE DISTRICT COURT OF WASHINGTON COUNTY.

The Plaintiffs in Error were the Defendants below.

This was an action of covenant instituted in the District
Court for the Second Judicial District, upon an agreement in
‘writing, under the hands and seals of the parties, plaintiff and
defendant, dated September 4, 1848, whereby Johnson agreed
to sell and convey, by a good and sufficient deed of convey-

- ance, to Snow and Bryant, certain real estate in the town of
Stillwater, for which Snow and Bryant agreed to pay $200 in
groceries, liquors, and provisions, when called for, and $200 in
groceries, liquors and provisions, during the month of April,
then next, the groceries and provisions to be at 25 per cent.
above cost, and the liquors at 80 per cent. above cost.

The plaintiff averred in his declaration, that he called upon
the defendants for the first instalment, to wit: on the 27th day
of October, 1848, which was then due from the said defend-
ants to the said plaintiff, to wit: a large sum of money, to wit:
the sum of $200. And in the second count he averred, that
on the 1st of May, 1849, the whole of said purchase money, to
wit: the sum of $400, became due and owing to plaintiff, and
concluded with the averment of general breach by defendants,
and general performace by plaintiff.

The defendants pleaded non est factum and gave notice that
they would prove: )

1st. A tender and acceptance of the specific articles to the
value of $400, in full satisfaction of the plaintiff’s claim.

2d. That the plaintiff did not surrender possession of the
premises at the time stipulated.

The case came on for trial before Judge Cooper, on the 15th
of May, 1850, and resulted in a verdict for plaintiff of §437 49.

Numerous exceptions were taken to the ruling of the Judge
upon the trial.

Rice, HoLLinsHEAD & BECKER, for Plaintiffs in Error.

The covenants mentioned in the pleadings are concurrent.
Parker vs. Parmele, 20. Johnson, 130. Robb vs. Montgom-
ery, id 15. McCoy vs. Bixlee, 6 Ohio Rep., 312. 2 Step.

4
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N. P.1070. 4 Wash. C. C. BR.714. 2 Selwyn’s N. P. 443,
510. 11 Wend. 72. Bank Columbia vs. Hager,1 Peters, 464.

The averments as to demand and performance on part of
plaintiff, are insufficient in both counts. Gould’s Pleading,
176-7-8-15-16. 1 Sehwyn’s N. P. 111, 513,109. 1 Stephen’s
N. P. 381-2. 2 Greenleaf’s Ev. 2317. 1 Chitty’s Pl. 322-34-
9-30. 1 Saund. Pl. and FEv. 133-5. Parker vs. Parmele, 20,
John. 130. Lobbell ws. Hopkins, 5 Cowen, 518. Rice vs.
Churchill, 2 Denio, 145. Wilmouth wvs. Patton, 2 Bibb’s
Kentucky R. 280.

The averment of a demand in the first count was contradict-
ed by the proof, and the variance was fatal. Briston vs.
Wright, 2 Smith’s Leading Cases. Part 1, 2, Cowen and
HilPs Notes to Phillip’s Ev. 524. 1 Saund. Pl. and Ep.128,
131, 148. 4 Amer. Com. Law and cases there cited, 13. The
verdict was contrary to law and evidence.

M. 8. Wkinsox and NEeLson, for Defendant in Error.

The covenants are independent. 6 Durnf. & E. 570. Term.
Rep. 1 Cowen’s Treatise, p. 53. The covenants have been ex-
ecuted in part and are not concurrent. 11 Wend. 70.

A general averment of performance was sufficient. 6 Wend.
296.

If the words stated under the form of a widelicet are repug-
nant, they are not to be regarded, and may be stricken out as
surplussage. Gould’s Pleading, p. 69. Jacob’s L. D. Title
Soilicet. 1 Smith’s Leading Cases, p. 447.

By the Cowrt—CoorEr, J. This is an action in covenant
brought for the recovery of $400 worth of groceries, &c., the
consideration of the sale of a house and lot in Stillwater.

Johnson covenanted to sell and convey (by a good and suf-
ficient deed of conveyance) a house and lot to Snow and Bry-
ant: Provided always, that Snow and Bryant pay, or cause
to be paid, to the said Johnson the sum of $400 in groceries,
liquors and provisions, at twenty per cent. above purchase
price, &c., in manner following, to wit: $§200 worth when
called for by. the plaintiff, the remainder in the month of April,
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then next, and further, that Snow and Bryant were to have
immediate possession of the premises sold.

There was a judgment in the Court below in favor of John-
son, the plaintiff below, for $487 39; and, to reverse that
judgment, this writ of error was sued out.

The first error complained of by the plaintiff in error, is,
that the declaration did not aver a demand and refusal of the
specific articles due upon demand ; but avers merely ¢ that the
gaid plaintiff called upon the said defendants for the first in-
stalment, to wit: on the 27th day of October, 1848, which was
then due from the said defendants to the said plaintiff, to wit:
a large sum of money, to wit : the sum of $200, became due
and owing; yet the said defendants refused and have not paid
the same,” &c.

This exception is well taken. The declaration should have
averred a demand for the specific articles named in the cove-
nant, and we cannot presume the word ¢ instalment” to mean
groceries, liquors and provisions, when the scilicet, which is
used to explain the amount, says the demand is for a large
sum of money, to wit: the sum of $200. Under this aver-
ment, the court received evidence of a demand for groceries.
In this there was evident error. The variance between the
declaration and proof is too palpable to overlook. The ruleis
well settled that the proof must conform to the averment in
the declaration. Were a different.one to obtain, it would be
productive of the greatest injustice. The defendant looks to
the declaration in order to prepare his defence. Would it not
therefore be misleading him, to permit the plaintiff to prove
a demand for wood, under an averment for a demand of &
‘horse. It would be monstrous, and the evils resulting from
such a course would be illimitable.

We think the Court below likewise erred in the charge to
the Jury, in instructing them, “that though it was necessary to
aver a demand and refusal, yet it was not necessary, to entitle
the plaintiff to recover, that he should aver and prove a ten-
der of a deed.”

‘Where the covenants between the parties are independent,
or where it is evident from the articles of agreement, that the
act to be done by one, was to precede the act to be done by
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the other, then, upon a failure of him who was to do the first
act, the other would have the right to recover upon a general
averment of performance. But where the covenants are mu-
tual and concurrent, the act of the one dependent upon the
act of the other, not only a readiness and willingness to per-
form must be averred, but an actual tender, both averred and
proved.

Concurrent covenants are those, where mutual conditions are
to be performed at the same time; and in covenants of this
character, if the one party is ready, and offers to perform his
part of the covenant, and the other refuses or neglects to per-
form his part, the party who was ready has fulfilled his engage-
ment, and may maintain his action for the breach or default of
the other; although it is uncertain which is obliged to do the
first act. But to entitle him to recover, he must aver and
prove such offer to perform.

How was it in this case? Were the covenants independent
or were they concurrent ?

Johnson covenants to sell and convey to Snow and Bryant,
by a good and sufficient deed of conveyance. Snow and Bry-
ant covenant to pay $400. No time is mentioned when John-
son is to convey ; nor does Snow and Bryant covenant to pay
before Johnson conveys. And do the words, “provided
always that Snow and Bryant pay or cause to be paid the sum
of $400,” alter the character of the covenant?

We think not.

Suppose the amount of groceries, due on demand, had not
been demanded until the month of April, when the remainder
was to become due, would Snow and Bryant have been obliged
to pay before Johnson was ready to convey? Certainly not.
Then, if not, could Johnson alter the effect of the agreement
by making a demand at an earlier period? Had he, in other
words, the power to make the covenants independent or con-
current, according to his will, without any concurrent power
on the part of the defendants below, by his construction of the
covenant ? '

Suppose A agrees to sell and convey to B, and B covenants
to pay A $1,000, which must do the first act ?

Not B, certainly, because he is not obliged to part with his



SAINT PAUL, MINNESOTA, JULY, 1851. 53

-

Snow and Bryant v. Johnson.

money before he receives his conveyance. Nor is A obliged
to part with his title until he receives his money. Here
are mutual covenants, and to enable either to recover, he
must tender a performance on his part, and aver such ten-
der and prove it. Would it alter the case if B had cove-
nanted to pay A $1,000 in the manner following: $500
on demand and $500 in six months? Certainly not. Nei-
ther has covenanted to do the first act, and in order still to
recover on the one part or the other, an offer to perform must
be proved. Nor would it alter the case, were it further stipu-
lated that B was to have immediate possession. For A would
have the means, at any time, of making his demand, and thus
indemnifying himself. But suppose A was entitled to his ac-
tion without a tender, and it appeared afterwards that he had
no title, in what situation would it leave B? It may be an-
swered, he would have his remedy on the covenant. But
would not this work manifest hardship on B, to compel him to
pay his money before he was aware of the fact of whether A
had a title or not, where he had not plainly and distinctly cov-
enated to pay A, and take the risks of the title afterwards?
It unquestionably would. Then wherein is the difference be-
tween the case supposed and that now under consideration?
There is none. The case of Parker vs. Parmele, in 20 Jokn.
Rep. 138, which is very analagous to this one, ruled the same
principle, and determined, that in order to enable the plaintiff
to recover the purchase money, he must aver and prove a ten-
der of conveyance. A long train of authorities establish this
rule beyond all question, and we think they are right.

We are clearly of opinion that the court below erred, in ad-
mitting evidence of a demand for groceries, &c., under an
averment for money, and also, that it was error to instruct the
jury that the plaintiff need not, in order to entitle him to re-
cover the amount due on demand, aver and prove a tender of
a good and sufficient deed of conveyance.

The judgment is therefore reversed, with costs, and a venirs
do novo awarded.
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Woriam H. Hussarp, Plaintiff in Error, vs. Aarox Wi-
viams, Defendant in Error.

Negotiable paper is not such ‘‘ property, money or effects.” as the statute contem-
plates in describing what species of property may be madec the subject of garnish-
ment. :

Property, money or effects, to be attachable™under the statute, must be in the posses-
sign, or under the control, or due from, the person summoned as garnishee. 1t must
be due to the defendant in the judgment or decree which forms the basis of the writ,
at the time when the writ is served upon him.

ERROR TO THE DISTRICT COURT OF RAMSEY COUNTY.

The facts of this case appear sufficiently from the opinion
of the Court.

ATwaTER, for Plaintiff in Error.
Rice, HorLLinsueap & BEeCkER, for Defendant in Error.

By the Court—Coorer, J. This was an action in assump-
sit, instituted before a Justice of the Peace, October 29th,
1850, to recover the amount of a promissory note, made by
Hubbard, the defendant below, payable to one Reuben Bean
or order, at thirty days, for $45, and dated September 23d,
1850. On October 2nd, 1850, Bean passed this note to Ed-
mund Rice, and, October 11th, Rice passed it to Williams, the
plaintiff below, and defendant in error in this cause. Upon
the trial of the cause before the Justice, the defendant, Hub-
bard, pleaded a former recovery on the same note, and produ-
eed in evidence a judgment obtained by Steele against Bean,
the original payee of the note; and also a‘judgment against
himself as garnishee of Bean. The process of garnishment
was issued October 2nd, 1850, and served on the same day
upon Hubbard. He appeared and answered that he had, Sep-
tember 23d, 1850, made his promissory note for $45, at thirty
days, payable to Bean or his order ; and, upon this answer, at
a subsequent day, a judgment in default of his appearance,

was entered against him for $45, the amount of the said note.
" The Justice, in the trial of the cause now under considera-
tion, disregarded this judgment against the defendant below as
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garnishee of Bean, and gave judgment in favor of Williams
for $45 36, and costs. To reverse that judgment, the cause
was taken by certiorar: to the District Court. The District
Court affirmed the judgment ; and it is now brought into this
Court for review. We think, the Judge who ruled the ease
below was right.

This was a negotiable note, and the maker was garnisheed
before the maturity of that note. Negotiable paper is not such
“ property,” “money” or “ ¢ffects,” as the statute contemplates,
in describing what species of property or effects may be made
the subject of garnishment. And fAese must be in the hand
or possession, or under the control, or due from the person
garnisheed ¢o the defendant in the judgment or decree, which
forms the basis of the writ at the time the writ is served upon
him. Is it possible for the maker of a negotlable note, or any
one else, except the holder, to tell to whom he is liable at any
given hour during the period of ‘that note’s currency ¢ It is
not.

For such paper may, and in commercial communities often
does, pass through scores of hands in a single day. Can the
maker, therefore, be said to be indebted to the original payee
before the maturity of such paper? We apprechend not. As
well might he be said to be indebted to each one of the vari-
ous persons through whose hands that note had passed; and
as well and plausibly might he be garnisheed to answer under
process of garnishment for the debt of each, or any, or all of
them. But if negotiable paper, before its maturity, were the
subject of garnishment, not only the maker of the note would
be often made to suffer, but the innocent holder, as in the case
now before us. Here, it is not alleged or pretended that Wil-
liams had any notice of such process having been issued at the
time he took the note. It is alleged that Rice knew it. How ¢
That he had heard so! Even if he had heard such a rumor,
would that have prevented his recovery if he had retained the
note? We apprehend not. But the question of notice does
not arise in this cause; and even if it did, I think it would not
alter the case. Williams had no notice; he had received the
note for a valuable consideration, and was unquestionably en-
titled to recover.
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The case before us illustrates the impracticability of making
negotiable paper before its maturity, the subject of attachment
or garnishment.

Here, either an innocent holder must lose his money, or a
maker must be made to pay twice. This is a hardship. In-
deed, it establishes the necessity of the rule.

The statute of Wisconsin, regulating the assignment and ne-
gotiability of paper, provides, ¢ that such paper shall be nego-
tiable in like manner as inland bills of exchange, according to
the custom of merchants.”

Thus, instead of restricting the lex mercatoria, it extends it ;
and shall we, in the face of this statute, and the adjudications
under it by the Supreme Court of the State of Wisconsin, as
well as the thousands of adjudications of other States, lay down
and establish a new principle? Shall we alter a principle of
law induced by necessity—founded upon reason—sanctioned
by the use of ages, and approved by the best and wisest ju-
rists, both of this country and Europe ?

We think the judgment of the District Court should be
affirmed.

Judgment affirmed, with costs, and execution awarded.

Joen H. Brewster, Plaintiff in Error, vs. WiLLiam Lxrry,
Defendant in Error.

C. & A. were indebted to various persons. Their personal property had been attached
for their debts. B., one of the creditors, obtained a transfer of the property to him
in trust for the payment of himself and other creditors. He also procured releases
from the plaintiffs in the several suits in attachment. Held, that B. having taken the
property to market and sold it for cash funds, was liable for the indebtedness of C.
& A., at the suit of one of the attaching creditors.

Forbearance to use legal means, by one party to secure himself, at the request of ano-
ther, and consequent loss, is sufficient consideration to support a contract.

‘Taking a party in the sight of a raft of logs and declaring them to be his property, and
marking them at his instance, held to be sufficient delivery.

R. R. NEewLsox, for Plaintiff in Error.

Rice, HoLLinsaeap & Bercker. for Defendant in Error.
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By the Court.—Mzexer, J. This was an action of assump-
sit brought by Leith against Brewster, before Horace K. Mc-
Kinstry, Esq., a Justice of the Peace in and for the county of
‘Washington. Process was issued on the 26th of November,
1850, and made returnable on the 2nd of December following,
when the parties appeared, and the plaintiff, by his attorney,
filed his declaration, to which the defendant pleaded the gen-
eral issue.

It appears in evidence, that an article of agreement, or deed
of assignment, was executed by Cummings & Arnold, partners
in business, who were in debt to John H. Brewster, William
Leith, and others named therein, in certain sums of money.
The article stipulates that they owe $80 49 to Leith, and pur-
ports to transfer to Brewster, 251,000 feet of pine saw logs,
now lying and being in the River St. Croix, & short distance
above Lake St. Croix, and being the same logs heretofore
attached by Jesse Taylor, Esq., Sheriff, and William C. Penny,
Deputy Sheriff, at the suits of the above named parties, esti-
mated and valued at four dollars per thousand feet, log mea-
sure,” in trust for Brewster, Leith, and the other creditors
therein mentioned. Brewster was to sell the logs, and to pay
the debt specified. No date is affixed to the agreement, but
it is disclosed in evidence, that the transaction took place in
the summer previous to the institution of this suit—perhaps in
June, the date when the value of the logs was estimated. It
further appears that Brewster was present at the time of the
agreement, and the draftsman says ‘he delivered it to him.
There is also evidence showing that Leith, previous to this, had
commenced a suit for his demand on Cummings & Arnold, and
the writ placed in the hands of the Sheriff to seize the logs in
question, and whilst he was proceeding to execute the same,
he was informed by the counsel of the parties, that the matter
had been adjusted.

In pursuance of the arrangement above alluded to, it suffi-
cietly appears, that Brewster proceeded to take control of the
logs by a formal delivery of the attaching creditors of the firm,
or at least some of them, stating in reference to the plaintiff’s
interest therein, that he had bought it.

It was also proved that Brewster paid or settled, by giving
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his note therefor, the costs of the suit of Leith against Cum-
mings & Arnold. The logs were taken to St. Louis and sold
for paper which was converted into cash whilst Brewster was
there. It does not appear that he took them down, or that he
superintended the sale. He had returned when this suit was
brought, as appears from the process served upon him, and as
shown by the testimony of Ames, was to pay the men after he
had sold the logs at St. Louis, and returned with the money.

This, we think, is a correct embodiment and analysis of the
evidence, to portions of which various exception were taken,
during the progress of the cause before the Justice; but, as
there appear to be no material errors in his rulings, we do not
deem it necessary to make any further comment upon them.

Upon this evidence, the Justice gave a judgment for the
plaintiff for $80 49, and costs of suit, to reverse which a certio-
rars was prosecuted, and the cause taken to the District Court
of Washington County, where his judgment was affirmed;
which judgment of affirmance it is now sought to reverse.

Passing by the many exceptions and errors complained of,
we think there are but two points involved that deserve our
consideration. The first is, has the plaintiff established a suf-
ficient and legal assumpsit as against Brewster ¢

And secondly, if he has, had the right of action accrued
when Leith commenced this suit? Ames, the draftsman, and .
attesting witness to the article above named, stated, in connec-
tion with the proof of its execution, that he understood from
Brewster, that the latter was to pay the men as soon as he re-
ceived the money for the sale of the logs and had returned
with it. Daniel McLean deposed that the defendant informed
him, as he was delivering the logs by marking them, that he,
(Brewster,) had bought the logs of plaintiff; Cummings being
there at the same time, consenting to the delivery.

Besides this, there is evidence strongly conducing to show
that Brewster received the logs against which Leith had pre-
viously sued out a writ of attachment, and was to pay the de-
mand the latter had against Cummings & Arnold, upon his re-
leasing to the former the lien which he had, or was about to
secure upon them.

If, to use the unprofessional language of a plain witness,
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like McLean, in reference to Leith’s interest in the logs which
he had, or was about to acquire, Brewster had ¢ purchased ” it
from Leith, or if there was a release to Brewster by Leith of a
legal advantage—whether, in short, it was an absolute pur-
chase, or a relinquishment of some right or property in them that
Leith was obtaining by virtue of a suit then pending, we think
the consideration sufficient, and the promise to pay the "debt
due to Leith well sustained.

Forbearance to use legal means by one party, to secure him-
self, at the request of another, and consequent loss, is sufficient
consideration to support a contract. See Lemaster vs. Burk-
hart, 2 Bibb, 30.

Benefit to one, or trouble or prejudice to another, is a suffi-
cient consideration. See 1 Marshall, 538. 4 Munroe, 532.

If then the promise is backed by a sufficient consideration,
and Brewster legally undertook to pay the debt of Leith when
it became due by the terms of the assumpsit, had Leith a right
t6 sue by these terms when this action was brought?

There can be no dgubt, we think, of the delivery of the logs
to Brewster. McLean, one of the attaching creditors, named in .
the article, (although in no way interested in the event of this
suit,) states that he, (McLean,) took possession of the logs by
the direction of the Sheriff, and, from his evidence in the cause,
we think it should be inferred that he delivered them in pur-
suance of the general arrangement spoken of, and he adds that
Leith requested him to deliver his interest at the same time.
He further states that Brewster obtained a boat and man and
went upon the raft—that Cummings & Arnold delivered the
raft to satisfy the debts of the men—and this, we think, McLean
might be well informed of, as he is named in the assignment,
and held a claim against the same firm. He states that he took
an axe and marked the logs in each string when he so deliv-
ered them to Brewster—that Brewster received three strings as
his property from Cummings, who was present and consenting
at the same time. 'We cannot well conceive of a more perfect
delivery of such heavy and ponderous property. Nor do we
see any reason or propriety in exacting more than was here
done to effect a transfer of such property. The logs were



60 CASES IN THE SUPREME COURT.

Francis Lee. Case of

taken to St. Louis and sold for paper, which was converted into
money. "~

It does not explicitly appear that they were sold under his
direction or by his orders, but it does appear that he was there
at the time. ,

And, in the absence of all proof, as to what had become of
the logs after they were delivered to him, we do not consider
the most positive proot, on this head, at all necessary.

‘What excites a strong suspicion that the sale was under his
control, is the credit endorsed on the back of the article and
proven to be in his hand writing, though signed by Stinson,
one of the attaching creditors named in the assignment. Itis
for the sum of $228 70, the full amount due him as appears in
the deed. It is dated St. Louis, September 23d, 1850. Why
pay that to Stinson, if Brewster did not receive the money for
the logs? And is it reasonable to suppose he paid Stinson
without securing his own claim? These are strong circum-
stances in favor of the recovery in this case, especially as they
are not, nor are they attempted to be explained.

We think, from all the facts in the case, that Brewster’s lia-
bility to pay Leith’s demand was fixed, and that the suit was
not prematurely brought.

The judgment of the District Court is therefore afirmed
with costs. :

Ex parte—Francis Leg, Lieutenant Colonel of the Sixth In-
fantry, and Brevet Colonel in the Army of the United States.

Judges of Probate are not invested with any powers which authorize them to issue
writs of Habeas Corpus.

The Act of the Legislative Assembly establishing the Court of Probate, created a new
tribunal—a Court of Record with new powers and duties. That Act is not a supple-
ment to the Act of the Legislative Assembly of Wisconsin Territory. It supersedes
and repeals the Statute of Wisconsin relative to Judges of Probate.

Prohibition issued to restrain a Judge of Probate from pro-
ceeding under Habeas Corpus issued by him.
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On the 17th day of July, 1851, Colonel Francis Lee pre-
sented the following petition to the Supreme Court.

“ To the Honorable, the Supreme Court of the Temtm'y of
Minnesota :

“The petition of Francis Lee, Lieutenant Colonel of the
Sixth Infantry and brevet Colonel in the Army of the United
States, respectfully represents unto your Honors, that your pe-
titioner is now in command of the Garrison at Fort Snelling in
said Territory.

“That on the 17th day of June, 1851, Henry Shafer, John
McCarthy, John G. Weible, John W. Lynch John O’Connell,
William Gallinbeck, Thomas Cronghin, Company D, First
Dragoons; Augustus Jenks, John Bigtold, George W. Clark-
son, Patrick Powers, Frederick Stoll, Nicholas Seiter, Francis
Dwyre, William Peters, Thomas H. Weigley, Bryan Feeley,
John Myers, Companies K and C, Sixth Infantry, soldiers en-
listed in the Army of the United States, and stationed at Fort
Snelling, aforesaid, by William H. Hubbard, an Attorney in
their behalf, presented a petition to the Judge of Probate of
Ramsey County, in said Territory, which office is, as your pe-
titioner is informed, now held by one Henry A. Lambert ; set-
ting forth that they were restrained of their liberty by your
petitioner, and praying the said Judge of Probate to grant a
writ of Habeas Corpus, directed to your petitioner, requiring
him to bring before the said Judge of Probate, the bodies of
the men before named; a copy of which Petition is hereunto
annexed, marked ¢ A,> and your petitioner prays that the same
may be regarded as a part of this application.

“That on the 18th day of June, 1851, the said Henry A.
Lambert, Judge of Probate of Ramsey County, in the Terri-
tory of Minnesota, aforesaid, issued a writ of Habeas Corpus,
#o called, directed to your petitioner, commanding him to have
the bodies of the men before named before him, the said Henry
A. Lambert, Judge of Probate, immediately after the receipt
of the said writ, a copy of which writ of Habeas Corpus is
hereunto annexed marked ¢ B,” and your petitioner prays that
the same may be taken as part of this petition.

“That your petitioner, being advised by his counsel, and by
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the District Attorney of the United States for the Territory of
Minnesota, that the said Judge of Probate had no authority to
issue the said writ of Habeas Corpus,-and that the service of
the same upon land reserved by the Government of the United
States tor military purposes, and for the purpose of discharging
soldiers from the Army of the United States, was entirely ille-
gal, refused to obey the command in said writ contained, and
refused to have the bodies of the men before named, before the
said Henry A. Lambert, Judge of Probate, as required.

“That on the 23rd day of June, 1851, the said Henry A.
Lambert, Judge of Probate of Ramsey County, issued a writ
of Attachment, addressed to the Marshal of the Territory of
Minnesota, commanding him to attach the body of your peti-
tioner for disobedience of the said writ of Habeas Corpus, a
copy of which writ of Attachment is hereunto annexed mark-
ed ‘C, and your petitioner asks that the same may be made
a part of this, his petition.

“That Henry L. Tilden, Marshal of the Territory of Minne-
gota, by his deputy, C. P. V. Lull, arrested your petitioner pur-
suant to the command of the said writ of Attachment.

“That your petitioner was, on the 25th day of June, 1851,
discharged from the custody of the said Marshal, by order of
the Hon. Aaron Goodrich, Chief Justice of the Supreme Court
of the Territory of Minnesota.

“That on the 2nd day of July, 1851, the said Henry A.
Lambert, Judge of Probate, issued an alias writ of Attach-
ment, directed to the Marshal of the Territory of Minnesota,
commanding him again to attach the body of your petitioner;
pursuant to which aléas writ, your petitioner has been again
arrested ; that a copy of said aléas writ of Attachment is here-
to annexed marked ‘D, and your petitioner prays that the
same may be taken as part of this, his petition.

“That since the issuing of the writ of Habeas Corpus afore-
said, and notwithstanding your petitioner’s disobedience of the
same, the said Henry A. Lambert, Judge of Probate, has, by a
process which he calls a ¢precept, professedly issued under,
and in execution of, the said writ of Habeas Corpus, brought
before him nine of the men before named, and discharged
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them from their contract of enlistment as soldiers in the Army
of the United States.

¢« And your petitioner further represents unto your Honors,
that the said Henry A. Lambert, Judge of Probate, has both
verbally and in writing, avowed his intention and determina-
tion to continue to issue ‘precepts,’ and will, of course, dis-
charge the men under the command of your petitioner, as
heretofore. That said ¢ precepts’ are issued avowedly in fur-
therance of the purposes of said writ of Habeos Corpus, and
are intended to be based thereon.

¢« And your petitioner further represents unto your Honors,
that the assumption of authority to issue writs of Habeas Cor-
pus, and to discharge the men stationed at Fort Snelling from
their contract of enlistment, by the said Henry A. Lambert,
Judge ot Probate, has awakened discontent and insubordina-
tion in that portion of the Army under the command of your
petitioner, and that it has extended to such a degree that the
men improve every opportunity to escape to the office of the
said Henry A. Lambert, Judge of Probate, for the purpose of*
obtaining a discharge.

% And your petitioner believes that the continuation of the
proceedmgs under the said writ of Habeas Corpus, and the
issue of said ¢ precepts, will work serious injury to the mili-

tary service, and materially impair the usefulness of the Gar-
rison under the command of your petitioner.

. % Wherefore, and for the reason that the said Henry A
Lambert, Judge of Probate, has exceeded his jurisdiction in
issuing and executing the said writ of Habeas Corpus, and the
said Attachment and alias Attachment, and the said ¢ precepts,’
and is continuing to exceed his jurisdiction, by sending process
into territory exclusively subject to the control of the Congress
of the United States, for the purpose of discharging men en-
listed in the Army of the United States.

“Your petitioner prays your Honors to grant a Writ of
Prokibition, issuing out of, and under the seal of this Honora-
ble Court, to be directed to the said Henry A. Lambert, Judge
of Probate, and the said William H. Hubbard, Attorney for
the men before named, and to the said men, commanding them
to desist and refrain from any further proceedings in the mat-
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ter of the said Habeas Corpus, and the said Attachment and
alias Attachment, and the said precepts, until such time as
may be fixed by your Honors, and inserted in said writ, and
antil the further order of this Honorable Court therein; and
then to show cause why they should not be absolutely restrain-
ed from any further proceedings in the said matter.

« And your petitioner will ever pray, &c.
« FRANCIS LEE,

«Lt. Col. Sixth Inf.,, Bt. Col. U. 8. A.”

Ricx, Horrinsueap & Becker, Attorneys for Petitioner.

Territory of Minnesota, ss.

Personally appeared before me, Francis Lee, the petitioner
above named, who being first duly sworn, did depose and say
that the facts set forth in the foregoing petition, go far as they
are stated upon his own knowledge are true, and so far as they
are stated upon information from others, he verily believes them

~ to be true.
FRANCIS LEE,

Lt. Col. Sixth Inf,, Bt. Col. U. 8. A.

Sworn and subscribed this 14th day of July, 1851.

James K. HuMPHREY,
Clerk Supreme Court.

On the 16th day of July the Court granted the following
rule :—

«This day came the said Francis Lee, by his Attorney, and
moves the Court that a Writ of Prohibition issue against the
paid Henry A. Lambert, a Judge of Probate within,and for the
County of Ramsey, to restrain proceedings upon certain writs
of Habeas Corpus issued by the said Henry A. Lambert, and
also commanding the said Henry A. Lambert to refrain from
issuing other writs of Habeas Corpus, directed to the officers
or soldiers of the Garrison at Fort Snelling, for reasons on
file. :

« Whereupon it is ordered, that the said Henry A. Lambert,
Judge of Probate, appear before this Court on Saturday next,

the 19th day of July, AD, 1851, at ten o’clock, A M, and
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show cause why a writ of Prohibition should not issue restrain-
ing him from the proceedings complained of in the petition of
the said Col. Francis Lee, on file in this Court.

« And it is further ordered that™a copy of this rule be served
upon the said Henry A. Lambert, by the Marshall.”

On the 19th, Lambert appeared by counsel, and filed the
following answer :—

« To the Honorable, the Judges of the Supreme Court, for the
Territory of Minnesota:

“The answer of Henry A. Lambert, Judge of Probate of
the County of Ramsey, and ex-officio Supreme Court Commis-
sioner, to the petition of Col. Francis Lee, praying for a writ
of Prohibition against this respondent, in the matter of a Habeas
Corpus heretofore issued by this respondent, upon application
of William H. Hubbard, in behalf of Augustus Jenks et. al.
and the proceedings had therein.

¢“This respondent respectfully represents to your Ionors, that
he ought not to be prohibited from further proceeding in said
matter of Habeas Corpus and Attachment, because he says that
he, as an officer of the United States for this Territory, is author-
ized by the Organic Act and the laws of the Territory of Wis-
consin, in force in this Territory, to issue the writ ot Habeas
Corpus throughout the entire County of Ramsey aforesaid, and
the entire County of Dakota aforesaid, (it being attached to
the County of Ramsey for judicial purposes, and there being
no officer residing in the County of Dakota authorized to issue
said writs.)

“He denies that the so-called Military Reserve at Fort Snell-
ing is under any other, or different, jurisdiction than that to
which the balance of this Terrritory is subject.

“He admits the issuing of said writs of Habeas Corpus and
Attachment asthe officer aforesaid has insaid petition set forth:
and also the discharge of the persons therein, in said petition
mentioned, on the return of the precept, upon cause shown,
trom the custody of said petitioner.

“That the first writ of Attachment in said petition mentioned,
was returned by the Deputy Marshal, in the manner following :

‘Served the within on the within-named Lee, and he was dis-
5
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charged from Judge of the District Court, June 25th, 1851.
That, considering said return insufficient, he, upon demand of
counsel, issued an alias writ of Attachment, as set forth in said
petition, to which last mentioned writ there has as yet been no
return, and respondent cannot say whether said Lee is in cus-
tody under said writ, or not.

“Of all other matters set forth in said petition, not herein-
before admitted, this respondent is ignorant, and asks proof
of the same; and, having shown fully why the said writ of
Prohibition should not issue against this respondent, as Judge
of Probate aforesaid, as prayed for in said petition, he asks to
be discharged with his reasonable costs, &c.

“HENRY A. LAMBERT,
“Judge of Prob. of Ramsey Co. M. T. ex-off. Sup. C’rt. Com’r.”

Sworn to and subscribed before me, this 19th day of July, 1851.

Cuaries R. Conway,
Notary Public, Ramsey Co. M. T.

Hovrrixsneap for the rule.

A Writ of Prohibition is a writ issued by a superior Court
directed to the Judge and parties of a suit in an inferior Court, -
commanding them to cease from the prosecution of the same
upon a suggestion that the cause originally, or some collateral
matter arising therein, does not belong to that jurisdiction, but
to the cognizance of some other Court.

The reason of Prohibitions in general, is: that they preserve
the rights of the Courts, and of individuals. The wisdom and
policy of thelaw suppose both best preserved when everything
runs in its right channel: as, if one might be allowed to en-
croach, another might, and thus confusion be produced in the
administration of justice. 3 Black. Com.112. Com. D. h. §.
Bac. Abr. h.t. Saun. Index h.t. Vin. Abr. h.t. 2 8ell. pr.
808. 2 Hen. Be. 533. 2 Hill, 368. Jacobs’ Law Dic. title
Prohibition. People vs. Works, T Wend. 487-8.

The Supreme Court has a discretion to grant or deny this
writ. Burridls Pr.182. The 24 scc. of the 22d chap. Laws
of Minnesota, on page 55, authorizes the Supreme Court to
issue writs of Prohibition.
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Lambert claims jurisdiction' because he says he is acting as
Supreme Court Commissioner.

Supreme Court Commissioners only possessed the chamber
jurisdiction of a Judge of the Supreme Court of Wisconsin
Territory. Under the Constitution of the United States and
the decisions of the Supreme Court of the United States, Ter-
ritorial officers have no authority over districts purchased by
the General Government for military purposes. Sheriffs and
constables cannot be allowed to obstruct National operations.
Petty magistrates should not be encouraged in disbanding the
Army, arresting its officers, and exposing the frontier—defence-
less—to danger. See the reasoning of Chief Justice Kent in
the case of Jeremiah Ferguson, 9 John’s 239 ; also of Nichol-
son, C.J. 2 Hall's Law J. 192; case of Emcmuel Roberts ;
Husted’s case, 1, J. C. 136; Story 8 Conflict of Laws, p. 30
910. The case of Carlton (7 Cowen, 471) was controlled by
the act of the Legislature of New-York ceding West-Point to
the United States, and if it were not it is not in point. West-
Point belonged to the State of New-York. The State juris-
diction having once attached, and not having been surrendered,
remains. Here the case is wholly different.

A Judge of Probate in Minnesota has no right to issue the writ
of Habeas Corpus at all, for whatever purpose, or wherever
served. The statute of Wisconsin vesting the powers of Su-
preme Court Commissioner in a Judge of Probate has been re-
pealed and supplied by the statute of Minnesota establishing
Courts of Probate, and the power of issuing writs of Habeas Cor-
pus is not enumerated as among the items of jurisdiction vested
in the Court of Probate. No such officer as a Judge of Probate
of Wisconsin Territory, exists in Minnesota. Where the pow-
ers and duties of a Court are defined by statute, and no refer-
ence is made to former enactments—it is manifestly improper
to infer a jurisdiction entirely different, and give to the Court
a power belonging to another tribunal.

The proceedings of the Judge of Probate are illegal, even if
he has power to issue writs of Habeas Corpus, because the Mil-
itary Reservation on which Fort Snelling is situated, is entirely
and exclusively under the jurisdiction of the Federal Govern-
ment, and Territorial officers have no authority there, whatever.
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- 16th olause of Sth sec. Cons. U. 8. Cherokee Nation vs. State
of Georgia, 5 Peters,1. 1 Kent's Com. p. 429-30. Com. vs.
Clary, 8 Mass. B.73. Com’th.vs. Young.1 Hall’s Jour. Juris.
53. Opinion of the Judges, 1 Metcalf’s R. 580.

Mr. Laraverte EMMETT, contra.

Congress has unlimited and exclusive jurisdiction over every
part of the Territory. The Military Reserve is under no other
jurisdiction than that to which the rest of the Territory is sub-
ject. There isno division of powers between the United States
and the Territory; but every official act is done in the name
and by the authority of the United States. 3 Story’s Com.
193, ¢t. seq. 1 Kent, 183, ¢t seq. Kendall vs. U. 8. 12 Peters,
524, 619.

The Court of Probate being created by the Organic Act, the
Probate Judge is not a mere Territorial officer, but an officer
of the United States—as much so as are the Judges of the Su-
preme and District Courts. Wise vs. Withers, 1 Cond. 552.
(8 Cranch.)

‘When the office of Supreme Court Commissioner wasabolished
all the power and duties of that office were conferred upon the
Judge of Probate, (except the allowance of writs of <njunction.)
The Supreme Court Commissioner was especially empowered
to issue writs of Habeas Corpus. The Supreme Court Commis-
sioner was authorized by the laws of Wisconsin Territory, in
force here, to do any act which a Judge of the Supreme or Dis-
trict Court could do out of Court, and none doubted their
authority to serve a writ of Habeas Corpus over the Reserve.

Neither Congress nor the Territorial Legislature, have ever
made or recognized any distinction between the Reserve and
the rest of the Territory, but they have always been treated as
equally under the exclusive jurisdiction of the United States.

The County of Dakota being attached to Ramsey County
for judicial purposes, and the whole of the Reserve lying with-
in these Counties, Judge Lambert, as an officer of the United
States, has jurisdiction over every part of it.

The law of 1849 is not repugnant to, and does not, without
a repealing clause, repeal the act of Wisconsin Territory; but
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is cumulative or auxiliary, and merely defines the duties of a
Probate Judge in testamentary and administration matters.
Beals vs. Hall, 4 Howard, 37. Wood wvs. the United States,
16 Peters, 342. Davis vs. Fairtairn, 3 Howard, 636.

By the Court—CoorEr, J. The object of this application
was to obtain a writ of Prohibition to restrain the Judge of
Probate from issuing writs of Habeas Corpus, directed to the
Commandant at Fort Snelling, a United States Military Garri-
son—commanding and requiring him to have before said Judge
of Probate, certain soldiers under his command, regularly en-
listed in, and belonging to, the United States Army.

The relator raised, for the consideration of the Court, two
questions, both going to the jurisdiction of the Probate Judge.

First. That the Judge of Probate has no power or author-
ity to isssue writs of Habeas Corpus in any case.

Second. That even does he possess such power, being a
mere Territorial officer, he cannot enforce the execution of his
precepts on the Military Reservation at Fort Snelling, such
territory being under the exclusive jurisdiction of Congress.

We find it necessary to rule the first proposition only, that
going to the gest of the application. Itis the unanimous opin-
ion of the Court, that Judges of Probate are invested with no
powers which authorize them to issue writs of Habeas Corpus.
The Judge of Probate in the present case, assumes to derive
his authority from an act of the Territory of Wisconsin. The
Legislative Assembly of that Territory created an officer known
a8 a Supreme Court Commissioner, and invested him (how
properly, it is unnecessary for us to say) with all the powers
which a Territorial Judge might exercise at chambers.

Subsequently, however, that officer was abolished, and the
powers he exercised, conferred on the Judges of Probate of the
several counties.

To be entirely intelligible, it is proper here to state that the
act of Congress organizing this Territory, provides “That the
“laws in force in the Territory of Wisconsin, at the date of the
“admission of the State of Wisconsin, shall be valid and oper-
“ative therein so far as the same be not incompatible with the
“provisions of this act: subject, nevertheless, to be altered,
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“modified, or repealed, by the Governor and Legislative
“ Assembly.”

Under the provisions of the laws of Wisconsin, as they exist-
ed at the date of the organization of this Territory,fif not in-
compatible with any Federal law, the Judges of Probate would
have possessed unquestioned authority to issue writs of Habeas
Corpus, and to have done all the other chamber business of a
United States District Judge; but at the first’session of the
Legislature of this Territory, an act was passed, which, settling
this question, took from the Judges of Probate these powers.
That act created a new Court—a Court of Record, with new
powers and duties—a Court which entirely superseded in its
powers and duties all the functions of the Judges of Probate
under the laws of Wisconsin. This act created a Court of Pro-
bate. It defined its powers: it prescribed its duties. It cov-
ered the whole ground of the duties of a Probate Court. It
gave it exclusive jurisdiction over the estates of decedents,
minors, lunatics and habitual drunkards. It went, however, no
further. It gave no power to issue writs of Habeas Corpus.

That act recited verbatim et literatin many of the sections
and provisions of the act of Wisconsin. Why was this, if this
act of the Territory of Minnesota was only intended as a sup-
plement to the act of Wisconsin regulating the duties of Judges
of Probate? Why recite section after section—why recapitu-
late in the same words, duty after duty prescribed by the laws
of Wisconsin, if this act was not intended to supersede and re-
peal the other?

There is no-reason. There could be no reason for such a
course; and we are satisfied that our own act did repeal and
supersede the act of Wisconsin; and thatthe duties assigned
to a Supreme Court Commissioner do not exist in the Judges
of Probate here.

But there is another reason for taking this view, and one
which is unanswerable.

That is, the distinction made in the creation of our Courts of
Probate.

The act of Minnesota regulating the duties of Courts of Re-
eord, creates, by express and appropriate terms, a Court of
Probate, which shall be a Court of Record. The Court of
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Probate of Wisconsin, was a minesterial office—its Judge a
ministerial officer. Can we, therefore, by mere implication,
confer upon a distinct and different tribunal powers and duties
which belonged to another tribunal, and not legitimately with-
in the purview of its duties, or the object of its creation.

This question can be answered but one way.—No! It is not
necessary that an actual repealing clause should be used to dis-
continue or supersede an existing enactment. The creation of
a new Court, as in the present case, with new duties and pow-
ers, but at the same time embracing all the powers and duties
theretofore exercised by an inferior tribunal, is equivalent to a
repeal : it is a substitution of one for another tribunal.

In this case, the office of the Judge of Probate, asit existed
under the laws of Wisconsin, was in effect abolished by the
creation of a new Court, organized upon entirely different
principles: its duties covering the ground of the legitimate
object of a Coust of Probate. But there is no necessity to
extend this reasoning further. Our Court of Probate was cre-
ated by our own statute. 'When it came into existence, its pre-
decessor expired. Before that time, neither here nor in Wis-
consin, did such a tribunal exist. And being the creature of
our own peculiar statute—the offspring of our own Legislative
body cannot claim prerogatives or powers drawn from any other
paternity, without express legislation conferring such powers
and prerogatives.

The writ of Prohibition is allowed.
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CASTNER, ET. AL. v. STEAMBOAT DR. FRANKLIN.

* Where counsel requests the Court to charge the Jury on a number of propositions col-
lectively, and the Court refuse to charge as requested, if any one of the propositions
is not correct, error will not lie for such refusal. Per FULLER, J.

Counsel must state the precise point which he wishes decided, and if the decision is
against him, he must except to it specifically.

The Mississippi River is a navigable stream, and the principles apply in regard to its
navigation as to streams navigable at common law. Per MEEKER, J.

ERROR TO THIS DISTRICT COURT OF RAMSEY COUNTY.

The plaintiffs proceeded by attachment against the Steam-
boat Dr. Franklin, for damages done to logs of the plaintiffs,
by the said boat, in a slough near the upper landing, in St.
Paul. The cause was tried at the September Term of the said
Court, 1851, and a verdict rendered in favor of the plaintiffs
for $150 and costs.

The defendants sued out a Writ of Error frem this Court.
The facts sufficiently appear in the opinion of the Court.

Rice, HoLLinsHEAD & BECKER, for the Plaintiffs in Error.

Bagcook & WiLkiNson, for Defendants in Error.
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Castner et. al. v. Steamboat Dr. Franklin.

By the Court—MeEker, J. This is a special proceeding
pursuant to the act entitled “an Act to provide for the collec-
tion of demands against boats and vessels,” found in the Revised
Statutes, Laws of Wisconsin Territory, pages 168-9-70. On the
4th of August, 1851, the plaintiffs below obtained a warrant
for the seizure of the boat, which was executed on that day, be-
ing based upon a complaint verified by Castner, one of said
plaintiffs. It set forth that the plaintiffs were partners, doing
business under the name of John M. Castner & Co., that they
were lawfully possessed of 48 saw logs, of the value of $160,
lying in a slough near what is commonly called the Upper
Landing in St. Paul; that they were not in the channel of
the Mississippi River, but were lawfully boomed and secured.
On the 2nd of June, 1851, the said boat, being under the
management of the captain, officers and pilot, unlawfully ran
into the said slough, and unlawfully ran against the boom
by which the said logs were confined, and thereby greatly broke,
damaged and injured the said boom, and thereby the said logs
of the plaintiffs were lost, floated away and destroyed. Fur-
ther :—at and before the time aforesaid, the plaintiffs were law-
fully possessed of a quantity of hard wood saw logs, of the value
of $160, then lawfully lying at or near a saw mill, known as
the upper saw-mill, in St. Paul ; which logs were lawfully se-
cured by a boom around them, made for that purpose, and
were out of the main channel of the Mississippi River. Yet
the said boat being under the management of the master, and
through his management unlawfully ran into the said slough,
and unlawfully broke and damaged the boom, and thereby, said
logs, to wit: 48 hard wood saw logs, of the value of $160,
floated away, and thereby by reason of the unlawful breaking
of the said boom as aforesaid, the plaintiffs suffered great loss
and damage, to wit: $260. This is the substance and language
of their complaint. To this the defendants,the owners of the
boat, answered and pleaded as follows :—That the said steam-
boat, Doctor Franklin, did not commit the acts and injuries in
manner and form as the plaintiffshave above thereof complain-
ed, nor any nor either of them. That if said logs in said boom
mentioned, were lying and being at the place therein set forth,
they were unlawfully obstructions to the free navigation of the



SAINT PAUL, MINNESOTA, JULY, 1852. 5

Castner et. al. v. Steamboat Dr. Franklin.

Mississippi River, were in said river, and subject to be removed
and abated as public nuisances, and that the course and direction
of the said steamboat Doctor Franklin, at the time and place
in the said complaint mentioned, were on and in a public high-
way, free of passage to all boats and vessels of every citizen of
the United States; and that the said steamboat, Doctor Frank-
lin, could not in any other manner, or by taking any other
course or direction, land he1 passengers and freight at the
upper landing, &ec.

The cause was tried at the September term, 1851, and a ver-
dict and judgment for $150 and costs, were rendered for
plaintiffs. This judgment is impeached in the assignment of
errors, on the ground that the judge who tried the cause mis-
directed the jury, and refused to give the instructions as asked
by the counsel for the defendants.

The first question of any moment that arises on the record be-
fore us, and that upon which the defence mainly is made to de-
pend, is whether the Mississippi is, in the legal acceptation of the
term a navigable river; for if it be not, then the right, privilege
and exemption relied on by the defendants are seriously abridged
and modified. If it be such a navigable stream, ¢Aen the rights
of the plaintiffs in this cause are favored and fortified by the
rights that result to the public. By the common law, that was
a navigable stream only in which the tide ebbed and flowed,
and to the extent only of such ebb and flow. The soil under
the river navigable in this sense of the word, does not belong
to the Riparian proprietors, but to the public. The adjustment
of controversies between individuals and the public in England
and America, has been by ascertaining the extent of the flow-
ing of the tide where such controversies arose on rivers thus
defined to be navigable. This contracted view of the subject,
afforded by the common law, proceeds from the fact, that that
system arose by the almost imperceptible progress of ages, in a
country of limited extent, which contains but two rivers, the
Thames and Severn, of any use to the public for navigable pur-
poses, up both of which the tide ebbs and flows. AsEngland
had but these, it was natural for the law of that country to pre-
scribe the ebb and flow of the tide as one of the essential qual-
ities of a navigable river. In the early settlement of the
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United States, the colonists brought along with them the com-
mon law, which was the birthright of Englishmen, and adopted
as their rule of right, action and propriety, qualified only so
far as their new condition and home rendered certain pro-
visions of it inapplicable or unnecessary. In this manner the
definition of a navigable stream gained currency among the
colonists by tacit consent, at a time when steam propellers
were unknown, and our rivers little used by other craft.
Thus, before art and the internal trade and commerce of our
-country had developed the value of our majestic water-
courses, an arbitrary rule had excluded many of them from the
-dignity and character of navigable waters, eo nomine—attended
with all the legal consequences and inconveniences, not tosay
absurdities, resulting to the public and to individuals, from
such a construction. Under the application of this author-
ity, the public have been incommoded by the successful
assertion of the technical rights of Riparian proprietors. The
navigation of large streams has been embarrassed and im-
peded by individual ownerships and improvements. Lands
bounded by navigable rivers, have carried as incidents of this
circumstance, the exclusive right to the soil to the middle of
the stream, and where they were united in the same person on
both sides of the river, such person has exercised the exclusive
control of the entire channel adjacent. Such is the origin, pro-
gress and operation of this principle of the common law.

‘We do not think that the ordinance of 1787, so far at least
as the Mississippi is concerned, has worked any change of the
law upon this subject, and are of opinion, that if this riveris
navigable, in that sense that will secure to the public all the
rights, privileges and immunities incident to streams naviga-
ble at common law, it must be so from other reasons and dif-
ferent authority than that celebrated law. The langnage of
the ordinance above alluded to is, that “The navigable waters
Jeading into the Mississippi and the St. Lawrence, and the car-
rying places between the same, shall be common highways, and
forever free as well to the inhabitants of said territory as to
the citizens of the United States, and those of any other State
that may be admitted into the confederacy, without any tax,
impost, or duty therefor.” There was obviously no intention
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on the part of Congress to constitute these vast rivers, two of
the largest in the world, mere highways for travel and com-
merce, for that would have been to declare them something
less than navigable rivers, by leaving the rights of Riparian
owners the same with owners of land bordering on public
roads and ways, restricting the privileges of navigators and
craftsmen to low water mark, and in derogation of some of the
most important rights, essential to the public use, which are
always implied and enjoyed with impunity, on streams that
are navigable in the legal meaning ot that term. Besides, at
the time of the passage of the ordinance in question, the
mouths of the Mississippi and of the St. Lawrence, were within
the dominions of foreign powers, and under their exclusive
control. Spain commanded the mouth of the Mississippi, and
Great Britain, the St. Lawrence ; so that the United States had
no authority by a new declaratory act to impart to those rivers,
any such quality or any higher or lower one. But we think the
language of the ordinance is not susceptible of such a construc-
tion, and as already stated, does not embrace the Mississippi.
Does then the common law apply arbitrarily in reference to this
subject, and are we to be bound by it in the decision of this case ?
Or shall we assume that, owing to the conceded navigability of
the Mississippi, and the palpable absurdity of considering it a
private stream, that in this respect, the common law is not ap-
plicable to our local situation ¢ This has been the course of the
Supreme Courts of the States of Pennsylvania and South Caro-
lina, and perhaps some others. See Carson vs. Blazer,2 Bin.
Rep. 415; Shunk vs. Schuylkill Navigation Co.,14 8. & Rawle,
p. 115 Cates vs. Waddington, 1 McCord Rep. 580. See also
38 Devereux, (N. C.) Rep.79. TFrom the view, however, we
have taken of the law in this case, we have not deemed it ne-
cessary to declarejudicially, that the principle of the common
law we have been discussing is not applicable to our situation.

We think from the policy of our Government, evinced in the
administration of its public land system, and the repeated Le-
gislative recognitions thereof, the National Legislature has
clearly enough controlled and limited the common law rule in
regard to this subject. In the disposition of the public domain
it has from the beginning, reserved the Mississippi and the soil
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it flows over from its surveys and grants. The surveyors in its
employ, have always bounded their plats by the meanderings of
its banks, and its patents have been issued to individuals only
to the same extent. It is obvious that what has not been so let
to and vested in individuals, still remains in the Government,
for the use of the public which that Government represents.
The conclusion then we have come to is, that the Mississippi
is in Jaw, as in fact, a navigable river—and that all navigators
and craftsmen of whatever description thereon, enjoy the same
rights and are entitled to the same exemptions, that they
would have had on rivers navigable at common law, among
which is the right to land freight and passengers and to receive
the same on its banks, and this privilege extends to high water
mark. This is, however, a right subject to some qualifications,
or rather, it being a privilege in derogation of private rights,
should for that reason, be strictly confined to the purposes
and objects for which it was designed. It is aright, too, which
like all others however absolute, must be so exercised as not to
interfere with the legal rights of individuals—in other words,
the privilege must not be abused.

In this case it is contended by the counsel for the defendants
that the slough in which the logs were boomed, is a part of the
channel of the Mississippi proper, and that therefore naviga-
tors and boatmen enjoy the same rights and exemptions on it,
to which they may be entitled on navigable rivers. We do
not think the proof justifies this conclusion. The most that
can be conceded and argued is, that there is an inlet above
and an outlet below, in the rear of the warehouses on the main
bank of the river, and that a portion of the season the entire
bottom from the base of the bluff to, and including the main
bank, overflows during high water and freshets sufficiently to
admit steamboats, and rendering it convenient to land freight
and passengers at Elfelt’s warehouse, near the foot of the bluff.
Nevertheless, this whole bottom is now comprised within, and
constitutes a portion of the town of St. Paul, being laid out in
streets and lots more or less valuable as town property. We
do not therefore consider it as completely condemned to the
purposes of navigation as the channel or the bank near the
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two warehouses. Nor do we think the proprietors thereof
should be considered guilty of erecting a public nuisance, if
they were to use it for booming logs, erecting buildings, or
making any other improvements thereon, conforming to and
respecting the plat of St. Paul when the streets are opened,
though it be used sometimes during the high water, or freshets,
for asteamboatlanding. Andevenif it wereindeed a partof the
Mississippi proper, as counsel would contend, it is by no means
certain that the logs in question, which do not appear in the
evidence to have been moored there for any permanent pur-
pose, may not, for aught that appears, have been confined there
temporarily, or until the owners could find a market for them,
or raft them for the lower country. In this latter view of the
case, we are of the opinion the owners had the same right to
use the navigable waters of the Mississippi as the owners of a
steamboat, and we will add, the same right to protection from
injury, and exemption from invasion.

In regard to the ruling of the Court below, we are inclined
to the opinion, that there is no such error in it as should be
cause of reversal in this case. The instructions that were asked
by the counsel for the defendants, and which the Judge refused
to give, we are all of the opinion, after a careful examination,
should have been rejected ; and the directions to the jury, which
were submitted through loose and incoherent propositions, yet
as they appear relevant, and, when taken together, seem to
cover the law of the case so far as appears in the evidence pre-
sented in the bill of exceptions, which, it will be noticed, con-
tains no averment that it was all the testimony heard at the
trial, upon which the instructions must be presumed to be
based, we think, on the whole, the judgment should be affirmed
with ten per cent. damages, exclusive of interest and costs,
which is ordered accordingly.

Furier, J. The plaintiff in error, who was defendant be-
low, relies for a reversal of the judgment against him, upon
the refusal of the Judge at the trial to charge the jury as re-
quested by his counsel.

The defendant’s counsel submitted to the Judge, in a body,
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eight propositions numbered consecutively, some of them in-
volving several subordinate propositions, and all together cov-
ering more than two sides of a sheet of foolscap, closely writ-
ten, and containing abstract rules of law, as well as principles
applicable to the case in hand; and asked to have the whole
administered to the jury as a charge.

If there was anything erroneous in any one of the proposi-
tions, the Judge did right to reject the whole. He was not
bound to sift and hunt through such a mass to see whether he
could find some proposition, or part of a proposition, which it
would be proper to give as a rule of law for their guidance, to
the jury; and his neglect or refusal to do so is not error, al-
though it might have been if the same proposition or part of a
proposition had been submitted to him separately, with a re-
quest that he should charge the jury in accordance with it;
and his refusal had been specially excepted to. A Judge isnot
to be trapped by being called upon in the hurry of a trial, to
analyze a mass of legal maxims and solve a long series of
problems, and find the true result, on pain of having hisdecisions
set aside if he errs. He is bound to look into them so far only
as to see whether they contain anything improper for a charge,
and if they do, may refuse the whole. The counsel himself
must put his finger on the precise point he wishes decided, and
take good care that his request is not too large, or his proposi-
tion too broad. And if the decision is against him, he must
object to it specifically. When a general objection is made to
the decision of a Court on the trial of a cause, and, on a re-
view thereof, it appears that the decision, if erroneous at all,
is only in part, such objection will not be available, from the
want of precision in its statement at the trial. McAlister vs.
Read, 4 Wend. 483. Read vs. McAllister, 8 Wend. 109. The
same rule is applicable to the charge actually given. A gen-
cral exception to his charge does not bring up any particular
remark made by the Judge, or any omission in such charge,
unless his attention was directed to the point at the time.
Camden & Amboy . It. and T Co. vs Belknap, 21 Wend. 854.
Wholesale exceptions are not allowed. The error, if any, must
particularly pointed out. The rule is more strict in the Appel-
late Court, when the case comes up on error, than on a motion
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for a new trial in the Court below. Arocher vs. Hubbell, 4
Wend. 514.

In the case under consideration, but one general exception
was taken, both to the refusal of the Judge to charge as re-
quested by the counsel for the defendant, and to the charge
which he did deliver tothe jury. The exception is manifestly
too broad, and covers too much. Portions of the eight propo-
sitions submitted by the counsel are little more than abstract
rules of law, and other portions are otherwise objectionable.
His request was not that the Judge should submit any partic-
ular portion of them, but that he should give the whole to the
jury as a charge. No particular portions of the charge deliv-
ered was excepted to, but the whole of it. It was not all
wrong, although much of it was harnilessly irrevalant. -
~ The 8th proposition submitted by the defendant’s counsel,

“That if the steamboat Doctor Franklin was prevented from
passing up the public street to the ordinary landing in high
water, by the log rail or other obstruction extending from the-
steam mill, that then the said boat might lawfully pass over
the water on the land adjacent, notwithstanding a boom for
securing logs might be removed thereby,” can hardly be main-
tained upon any established principle of law. There is no pre-
tence that the street in question was ever opened, worked or
used as such by the public. And if it were, streets are not
designed for navigation by steamboats. That is not one of the
public uses or easements with which the fee of the land is bur-
dened.

The substance of the 7th proposition is, that the Doctor
Franklin committed the injury complained of, in abating a
nuisance which obstructed the passage of a street, never opened
orused as such,and at the time under water. Thisisa far-fetched
and untenable defence. There were other objectionable mat-
ters in the defendants’ propositions, but these are enough for
examples: And the exception covered these, as well as that
part of the charge made, in which the Judge in effect charged”
against the first proposition, and instructed the jury that if-
they believed the public interests could have been subserved
by landing anywhere else, then the boat was bound to land-

there. :
6
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If error was committed by the Judge in his charge, orin his
refusal to charge, the defendant does not come to this Court in
a situation to take advantage of it. We must presume that
the Judge would have complied with a lawful request, and that
if any particular part of his charge was wrong, he would have
corrected it if that portion had been excepted to.

Concurring for the most part in the reasoning of my learned
associate, I have by another way arrived at the same conclu-
gion: that the judgment of the Court below should be
affirmed.

Pierse vs. Smith.

Phe proof required to issue & Writ of Attachment must be legal proof, or such species
of evidence as would be received in the ordinary course of judicial proceedings.

Hoarsay and belief are not the ‘‘circumstances’ required by law, to authorize the
issuing of a Writ of Attachment.

This being an extraordinary remedy, should not be resorted to, except in cases clearly
within the provisions of the Statute.

This was an action of assumpsit commenced in the District
Court of Ramsey County, for the recovery of the sum of two
hundred and sixty-two dollars and a half. A writ of Attach-
ment was issued in the suit, based on the following affidavit:

Territory of Minnesota, }
Ramsey County.

Allan Pierse being duly sworn, says: that Charles K. Smith
(now in said County) is indebted to him on account, for work
and labor performed for him, the said Smith, at his instance and
request, as per bill of particulars annexed, in the sum of two
hundred and sixty-two dollars and fifty cents, (subject to a
credit ol twenty dollars, amount of two bills, for ten dollars
each, if he yet has them, which affiant gave said Smith)—that
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the demand is one sounding in contract. And further, that he
verily believes the said Smith is about to depart from this Ter-
ritory with intent to abscond. The circumstances upon which
the belief is founded, are these:

It is known here to the said Smith, as well as others, that peti-
tionshaverecently been sent tothe President of the United States
praying that he be removed from the office of Secretary of this
Territory; and there can be no doubt, from the gravity of the
charges against him, and the authenticity of the testimonials sub-
stantiating them, which have accompanied these petitions, that
the President will remove him. There are numerous creditors
of the Government in and about St. Paul, having claims which
should be paid out of the money appropriated at the session of
Congress before the last, to pay the expenses of the Legislative
Assembly of the Territory of Minnesota for the session of said
Assembly which has recently terminated. Some twenty-four
thousand dollars were appropriated, and, from the amount the
said Smith is known to have received last fall, and the amount
of drafts he is said to have exhibited lately, he must have re-
ceived the whole appropriation.

After the adJoumment of thesession he was dilatory in pay-
ing the expenses of it, glvmg various frivolous excuses for not
doing so, the prmclpa.l of which was, that he had no cash, but
had Government drafts. After a while, he went down to Ga-
lena, to get these drafts cashed, as he avowed. After his re-
turn he suspended payments, declaring to some creditors that
he wanted ten, to others fifteen days, to ascertain how Ais ac-
counts stood at Washington, before he paid out any more money;
and he is at this moment withholding from the creditors their
money. These things affiant has been told by Government
creditors who have demanded payment of him, and hebelieves
them to be true—and this, too, when he must have, and affiant
verily believes he has—ten or twelve thousand dollars of Gov-
ernment money in his possession, appropriated and sent to him
for the express purpose of paying these very creditors who he
is thus trifling with, and depriving of their just dues. Affiant
cannot believe that an individual whofeels any responsibility
to the community, or who intends to remain in it, would thus
act; and he believes that the motion of ten or fifteen days was

,
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a mere pretence to get a respite to make preparations to ab-
scond, as soon as he hears of his removal from office, and carry
off the money in his possession and not pay the Government
creditors. These ten or fifteen days are now about expiring,
and information of his removal is expected soon.

Affiant prays that a writ of Attachment issue, and that the
said Smith’s property be attached according to law.

: A. PIERSE.
Sworn and subscribed before me, this 6th May, 1851.
A. Goopricr, C. J.

A motion was made, on the part of the defendant, at the
Fall Term of the Court, 1851, to quash the writ of Attachment
granted on the above, chiefly on the ground of the insufficiency
of the affidavit. After argument, the motion was granted, and
the writ set aside. From this order, the plaintiff sued out a
writ of Error to this Court.

A. PrersE, in person, for Plaintiff.

Rice, HoLLNsHEAD & BECKER, for Defendant.

Forier, C. J.  The laws of Wisconsin, under which this suit
was commenced, after specifying the cases in which a suit may
be commenced by Attachment (see Zaws of Minnesota, 1849,
. p- 155, Sec. 3) provided, that “the facts necessary to entitle a
party to a writ of Attachment should be proven to the satis-
faction of a District Judge, or Supreme Court Commissioner,
by the affidavit of the plaintiff or some credible witness, stat-
ing therein the circumstances upon which the belief of such
facts was founded.”

Proof, in the sense in which it is used in this act, means le-
gal evidence, or such species of evidence as would be received
in the ordinary course of judicial proceeding. 9 J. R.75. It
is not sufficient for the affidavit to detail mere hearsay or belief.
These are not “circumstances” within the meaning of the law,
which are competent proof of the facts necessary to entitle the
party to the writ. The circumstances upon which the helief
of the plaintiff, or a “credible witness,” are founded, must be
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proved otherwise than by swearing to information derived from
others. Zallman vs. Bigelow,10 Wend, 420. Smith vs. Luce,
14 Wend. 237.

The application for an Attachment is not addressed to the
whim or caprice of a Judge. In granting or refusing it, he
acts judiciously, and is bound to exercise a sound discretion.
He must have evidence before him upon which to exercise it.
He has no right to be satisfied, unless circumstances are sworn
to in the affidavit sufficient to prove the requisite facts, so as
to satisfy a reasonable man in the exercise of a sound judgment,
of their truth. ZLoder vs. Phelps, 13 Wend. 46. TFor the law
on this subject, see 5 Zaunt. 520. 1 Zynch, 287. 1 Cromp.
and Jew. 401. 1 Marsh, 267. 6 Taunt. 460; 4 ¢b. 156. 1
Com. B. 40. 2 Wils. 385.

The proceeding by Attachment is an extraordinary remedy,
highly benecficial when properly guarded, but not to be resort-
ed to except in cases clearly within the provisions of the law.
It is summary in its nature, granted in the first instance ez
parte, and liable to abuse. Its effect may be disastrous to the
defendant. Itshould not therefore be resorted to without good
cause. It is proper that he should be protected against itsim-
proper use, and, to that end, the facts necessary to entitle a
a party to a writ of Attachment are required to be proved to
the satisfaction of the Judge before it issnes.

Tested by these principles, the affidavit on which the Attach-
ment was-granted in this case, will be found defective. The
writ was applied for on the ground that Smith, the defendant
was about to abscond. The circumstances sworn to, to prove
this, are; that petitions had been sent to the President for his
removal from the office of Secretary of the Territory, which
was known to Smith; the inference of the plaintiff from the
gravity of the charges against him, and the authenticity of the
testimonials, that the removal would be made ; that there were
at the time numerous creditors of the Government in and about
St. Paul, having claims which should be paid out of the moneys
appropriated by Congress for legislative expenses; that twenty-
four thousand dollars were appropriated, and from the amount
Smith was known to have received the fall before, and the
amount of draftshe was said tohavereceived lately,he must have
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received the whole appropriation; that the plaintiff was told by
Government creditors who had demanded money of him, that
he was dilatory-in paying the expenses of the Legislature, mak-
ing various frivolous excuses, the principal ot which was that
he had no cash, but had Government drafts; and that after
awhile he went to Galena to get them cashed, as he avowed,
and after his return suspended payment, declaring to some
creditors that he wanted ten, to others fifteen days, to ascer-
tain how his accounts stood at Washington, before he paid out
any more money, when he was withholding from the creditors
their money. The rest of the affidavit is made up of the rea-
onings, inferences and belief of the plaintiff.

What was told him, must be disregarded, and also his infer-
ence as to the amount of the appropriation which had been
received. Leaving out that, there is nothing left but the cir-
cumstance that an effort was being made to remove Smith from
office on grave charges, well authenticated, and that there were
creditors of the Government who ought to be paid out of the
appropriation. To infer from these that the defendant was
about to abscond, was to draw a conclusion not warranted by
the premises. And if the whole affidavit were admissible as
legal proof, such a deduction from it would still be far-fetched,
and quite unsatisfactory to any discreet judge. On the argu-
ment, the plaintiff laid some stress upon the fact that Smith
had since left the Territory. We cannot look beyond the affi-
davit, and take judicial notice of a fact not proved, nor could
the court below.

There is no error in the District Court of Ramsey County,
dismissing the suit for the insufficiency of the affidavit on which
the Attachment was granted, and it is therefore affirmed with
costs.
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LAWRENCE ¥$. WILLOUGHBY.

In pleading a Judgment Record. a variance between the declaration and the Record
a8 set forth therein, in the amount declared on, or names of parties, wijl be fatal.

ERROR TO THE DISTRICT COURT OF RAMSEY COUNTY.

This was an action of debt, founded on a Judgment obtained ‘
in a court in Illinois. The cause was tried by consent of parties
by the Court without a jury. A Judgment was rendered for
the plaintiff.

PrErse & Murray, Atf:omeys for the Plaintiff.

Awmes & NELson, for the Defendant.

Coorer, J. This is an action of debt, founded on a judg-
ment for $400, damages and costs of suit; obtained by W. B.
Lawrence, the defendant in error here, in the County Court of
Jo Davis County, in the State of Illinois, against Amherst
Willoughby the plaintiff in error, and one N. W. Finn.

The errors complained of, and assigned for correction in this
Court, are:

First. That there is a variance between the declaration and

_the transcript of the judgment declared upon, in stating the
amount of said judgment and costs.

Second. There is a variance between the declaration and
the transcript of the Judgment Record, declared on in stating
the parties to said judgment.

The judgment obtained in the Court of Illinois, was for $400
damages and the costs of suit. The declaration was, that it
wag for $400 damages and costs of suit, which costs amount
to$150. The Record shows this averment to be incorrect, and
the variance is fatal.

Again, the declaration alleged that the judgment was ob‘-
tained against Amherst Willoughby and one Finn. This vari-
ance is also fatal,
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In averring matters of record, great particularity should al-
ways be observed. Any misstatement in the description of a
record in pleading is, as a general rule, fatal to such pleading.
The reason of this is too obvious to admit of a doubt of its
propriety. Did a different rule obtain, the evils growing out
of it would be ipcalculable, and the objects of pleading de-
feated entirely. The defendantis entitled to notice of the cause
of action upon which he is sued. To afford him such notice,
and properly apprise him of the matters against which he is
.called upon to defend, is one of the main objects of pleading.

The averments, therefore, in a declaration, and the proof of
.the matters averred, must be identical. The allegations and
proof must correspond. Here it cannot be pretended that such
“was the case. The judgment declared upon, and the transeript
offered in cvidence, and received to sustain the allegations in
the declaration, were different both in the amount of the judg-
ment and the parties to it. A more palpable case could not
be supposed, neither amount nor parties being the same ; who
-could say it was the identical judgment declared upon? It
might just as well have named any other party, and the vari-
ance would not be greater. The declaration and proof, there-
fore, not corresponding, it was bad, and being so, the judgment
must be reversed with costs.

Lewis vs. STEELE AND GODFREY.

. In anaction under the statute of Forcible Entry and Detainer, the complaint must par-
ticularly describe the premises detained.

The statute requiring these actions to be brought before two Justices, an adjournment
when only one is present is irregular,

This was an action commenced by the defendants in error,
for a wrongful detention of certain real property, before B. W.
Lott and O. Simons, Justices of the Peace for Ramsey County.

The facts appear in the opinion of the Court.
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Rick, HoLLinsueap & BECKER, for Plaintiffs in Error.
Amss & NEewsow, for Defendant in Error.

Meexegr, J. On the 5th of July, 1851, complaint was filed
for Franklin Steele and Ard Godfrey, known by the style and
firm of the St. Anthony Mill Company, setting forth that Eli
F. Lewis held over the lands, tenements and other possessions
of the complainants, on Hennepin Island, so called, at the
Falls of St. Anthony, in the County of Ramsey, after the ter-
mination of the time for which they were let him. And also,
that the said Lewis held and continued in the possession of the
house and premises on Hennepin Island, so called, at the Falls
of St. Anthony, in the County aforesaid, let to him by the
complainants contrary to the conditions of the lease or arrange-
ment under which he held. And also that the said Lewis had'
neglected to pay the rent of the house and premises let to him
by the complainants on said Island for more than ten days after
the same became due; that the agent of the complainants
more than ten days previous thereto made demand in writing
of the said Lewis that he deliver up possession of the said house
and premises held as aforesaid, but the said Lewis, disregarding
the said notice and demand, continued to hold and occupy the
said house and premises, wrongfully and against the rights of
the complainants.

Upon the complaint sworn to by one of the counsel of Steele
and Godfrey, Bushrod W. Lott and Orlando Simons, Esqrs. two
Justices of the Peace for Ramsey County, issued on the same
day a summons citing Lewis to appear before them on the 15th
day of the same month to “answer and defend against the
complaint aforesaid.” On the 15th, in obedience to the sum-
mons, Lewis was present, but Simons, one of the Justices, was
not; when, on motion for the plaintiffs, @ single Justice ad-
journed the cause to the 22d, on which day they rendered judg-
ment of restitution and costs, against Lewis who was not in
attendance.

Lewis then sued out a writ of certiorar:, and took the cause
to the District Court of Ramsey County, where the judgment
of the Justice was affirmed with costs. To reverse this latter
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judgment, he has brought it before this Court. This statement
- of the progress of the steps of the controversy as they chronolog-
ically arose, seems all that is necessary to dispose of the errors
assigned, which will now be considered in the order in which
they are made.

The first error assigned is, the insufficiency of the complaint.
There does not appear to be much in the objection that it does
not set forth, in terms, that there was a lease, or that the re-
lation of landlord and tenant existed between the complain-
ants and Lewis, as a lease, and that relation is necessarily im-
plied in the language of the complaint. But the last clause of
this assignment points to a defect not so easily answered—the
vague and imperfect description of the premises sought to be
recovered. It is not because this summary remedy is in the
nature of a criminal or penal proceeding that some degree of
strictness and particularity are required in the complaint; for
the matter complained of is not with us indictable, nor is it in
any just and appropriate sense a penal offence, since our stat-
ute imposes no fine, but simply because the law expressly de-
mands that the complaint should “particularly describe the
premises so entered and detained.” The propriety of this re-
quirement will suggest itself at once. It is necessary as a
guide to the Justices whose duty it is made to lay before the
jury the cause of complaint, and to issue to the proper officer
final process of restitution in the event of a verdict for the
complainants. Such an officer has no other guide but the pre-
cept placed in his hands, and, if that be vague and indefinite,
to whom shall he go for information, or how is he to know
with any certainty what the premises are which he is to
deliver to the party entitled? Surely no one will contend. that
he should go beyond, or without the execution for his direc-
tion. In the case before us, the first description is, lands, ten-
ements, and other possessions of the complainants, on Henne-
pin Island, so called, at the Falls of St. Anthony. How much
of said Island is here meant? And are the lands, tenements,
and other possessions referred to, on the lower or upper end of
said Island? If either, how much? Or can this description
be intended to mean the entire Island? The second and third
descriptions are equally uncertain and insufficient.
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The second error assigned is, that. the venire was issued by
the Justices at a time different from that when the summons
was issued, contrary to the statute. Perhaps this seeming de-
parture from the letter of the statute should not be deemed
sufficient cause, by itself, of reversal, and should be considered
directory only, and not imperative upon the Justices. But be
this as it may, the third error relied on, is conclusive against
the complainants. It is in substance, that the adjournment by
one Justice, in the absence of the other, to the 22d, when a
jury was empanelled, was wholly unauthorized and void. In

" ordinary matters of trust and confidence, and, as between in-
dividuals merely, a power and special authority conferred upon
two or more cannot be executed by a less number than the
whole. Coke’s Litt. 113. Powell on Devices, 294, 304, and
the authorities there cited. But here is a class of cases that
no one Justice of the Peace is empowered to try, but the law
reposes that trust and confidence in ¢wo, by constituting them
a Court to issue process, to lay the matter of complaint before
the jury, to render judgment, and issue execution thereon.
How much more important that the rule of law above cited
should apply where, as in this case, judicial power affecting
the rights and property of many, is delegated to, and vested in
the discretion of fwo officers of limited jurisdiction! Lewis
having been summoned, therefore, to appear before the Justices
on the 15th, and defend at the inquest, and but one Justice be-
ing then in attendance, who had no authority to do an act
which the law required two to do, the process was on that day
spent, and the trial on the 22d null and void.

The cause is therefore reversed with costs, but without pre-
judice to proceedings de novo.
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Harrstory ws. JaMEs GREEN'S ADMINISTRATORS.

Evidence tending to show the_ownership of a Promissory Note which is the cause™of
action in another than the plaintiff, is admissible.

A Court sitting as a Court of Law cannot, at the same time, exercise Chancery juris-
diction. ,
This was an action brought in the District Court of Ramsey
County, for the recovery of an amount claimed to be due the
plaintiff from the defendants on a promissory note made by
said Green, payable to Ilartshorn, or bearer. A verdict was

found for the plaintiff, and the defendant sued out a writ of
Error from this Court. '

Awmgs, Wikinson & Bascock, Plaintiff’s Attorneys.
Rice, HoLrinsieap & Breker, Defendants’ Attorneys.

CoorEr, J. This was an action of assumpsit brought by
W. Hartshorn, to recover the amount of a promissory note
made to him by James Green, for the sum of $340 98.

The administrators of Green pleaded non assumpsit, and
gave notice of set off. The defence set up under this plea and
and notice was, first: That the plaintiff has no title to the note,
having assigned it for a valuable consideration to W. L. Ran-
dall in trust for the benefit of his (Hartshorn’s) creditors. This
assignment took place in August, 1847. A further defence
was, that the said plaintiff had been enjoined at the suit of
Randall from proceeding to collect any claims due him, which
injunction was still in force and remaining upon the record, to
which the Court was referred. The District J udge, upon the
last allegation being made, stayed, for the time being, the suit
at law; entered upon his duties as Chancellor upon the Equity
side of the Court, and made an order in the case of Randall
against Hartshorn, the plaintiff below in this suit, that this suit
- be proceeded in to final judgment, and that the amount re-
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covered, if anything, be paid to the receiver in the other suit
named.

The defendant then offered in evidence the deed of assign-
ment from Hartshorn to Randall, for the purpose of showing
the title to the note sued upon to be in the latter; to be fol-
lowed by proof, that the note had been in Hartshorn’s possession,
or under his control, from the time of the assignment to
the time of trial; that he had refused to deliver it to the
assignee ; and that the defendants as administrators of Green
had had notice from the assignee not to pay the note, unless
to him.

The counsel for the plaintiff objected to the admission of the
deed of assignment, and the subsequent oral testimony pro-
posed, because this particular note was not specified in said deed
of assignment. The Court sustained the objection and over-
ruled the offer.

The language of the deed is this: “The said W. Hartshorn
hath granted, bargained, sold, assigned, transferred and con-
veyed, and by these presents does grant, bargain, &c. all goods,
stock in trade, merchandise, skins, furs, debts due from the In-
dians; all assets, book accounts, claims, and demands of every
nature and description whatsoever, due, belonging to, or to be-
come due, owing or belonging to the said Wm. Hartshorn,” &ec.
Thus, no note, book account, or other demand, was specified.

But this made no difference. The fact of title made no dif-
ference as to the ‘overruling of this offer. It was legitimate
testimony. The Court could not know how far it would go to
sustain the fact of title in Randall, until it was received, and
he therefore erred in refusing it. But, really, the title was the
gist of the defence, and the order of the Court, saying that the
cause should proceed to final judgment, in the face of all these
circumstances, was also irregular, as it was greatly calculated
to mislead the jury in regard to the legal effect of the proof
admitted. It was a matter of no consequence in whom the title
to the note was, if it was not in the plaintiff below: for under
such a state of facts, he could not recover.

Another error complained of, but amounting in principle to
the same thing, was, that the Court charged the jury asfollows:
“That the question of title to the said note, or whether it be-
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longed to the plaintiff, or not, was a question not to be consid-
ered by them, as the Court had disposed of that matter by the
order made on the Chancery case of Randall vs. Hartshorn, dur-
ing the progress of the trial.”

In this the Court likewise erred. Even had it possessed the
power to create the happy union of the Court of Law and
Equity, sitting as the same Court, in the trial of the same suit
at law, the Court erred. For, if the order disposed of the ques-
tion of title to the note at all, it vested it in the receiver, and
the proof offered waslegitimate to sustain such defence.

As before remarked, the whole gist of the defence was in
the title to the note; and anything going toshow that the title
was not in the plaintiff, was admissible. Under the plea, this
defence was perfectly available. Then, in the first place, the
deed of assignment was improperly rejected : and, in the sec-
ond, the charge of the Court to the jury was manifestly wrong.

The judgment is, therefore, reversed with costs, and a venire

Jactas de novo awarded.

CoorEr vs. BREWSTER.

A cause cannct be transferred from one Justice to another in the same County, on an
affidavit of prejudice and partiality.

An action cannot be sustained on a Note given to secure the payment of money to be-
come due on the election of a candidate to a certain office. Suchnotes are void, as

being against®public policy.

This was an action commenced before II. K. McKinstry, Esq.
Justice of the Peace for Washington County, by the plaintift
in error, against the defendant in error. The plaintiff declares
on a promissory note made by defendant, for the sum of $380,
claiming a balance due of $98 36. Two other persons were
named as defendants in the summons, but Brewster was the
only one summoned. DBrewster appeared and plead the gen-
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eral issue, and gave notice of a set off of the following prom-
issory note:

$100.

For value received, I promise to pay to L. Buford, or bearer,
one hundred dollars when H. H. Sibley is elected representa-
tive in Congress from Minnesota Territory.

J. 0. COOPER.
Stillwater, August 9, 1850.

The defendant alleged a transfer of the said note, on a good
consideration, to him, and that he was owner of the same.

At the trial, the plaintiff having proved his complaint, the
defendant offered in evidence the note mentioned in his notice
of set off, together with proof of the fact, and date of the elec-
tion referred to in the note. The plaintiff objected, and the
Justice refused to receive the note in evidence. .

The defendant then applied for a transfer of the cause to
some other Justice on an affidavit of prejudice and partiality.
The Justice refused to make the transfer. The jury returned
a verdict for the plaintiff for $98 86, and costs.

The defendant removed the cause to the District Court of the
2d Judicial District, from whence it was transferred to the 1st
District, and by that Court the judgment of the Justice was
reversed. The plaintiff removed the cause, by writ of Error,
to the Supreme Court.

Ricg, HoLLinsueap & Beckkr, for Plaintiff in Error.
Ames & NEewson, for Defendant in Ervor.

FurLer, C.J. This action was commenced before a Justice of
the Peace, by the plaintiff, against John H. Brewster, and two
other defendants, who were not served with process, nor did
they appear. The plaintiff declared upon a joint promissory
note against the three. Brewster pleaded non assumpsit, and
gave notice of set off. Upon the trial, the defendant offered
in evidence as a set off, a note for one hundred dollars, made
by Cooper the plaintiff,"and payable to one Buford, or bearer,
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“when H. H. Sibley should be elected delegate to Congress,”
and purporting on its face to have been given for value re-
ceived. This evidence was objected to by the plaintiff, and ex-
cluded by the Justice. The defendant’s attorney then offered
to make oath that he believed the Justice would not hear and
decide the case impartially, on account of prejudice and other
causes, and moved that it be transferred to some other Justice
of the County having jurisdiction. The Justice refused to en-
tertain the motion. Judgment was rendered in favor of the
plaintiff for the balance due upon the note given by the de-
fendants. Brewster removed the cause to the District Court
of Ramsey County, which reversed the judgment of the Jus-
tice, and thereupon the plaintiff sued out a writ of Error from
this Court. :

The Justice was clearly right in not entertaining the motion
to transfer the cause. There was no warrant for such a pro-
ceeding. The laws of 1849, under which the suit was com-
menced, page 19, authorize such a transfer only where the de-
fendant makes an affidavit before issue joined, that the Justice
is a material witness for him, without whose testimony he can-
not safely proceed to trial ; or where it is “proved that he is
near of kin to the plaintiff.” For errors committed through
partiality or prejudice, the remedy is by appeal or certiorar:.

The note offered in evidence by the defendant was not ne-
gotiable. It was payable only upon the happening of a con-
tingency, and not absolutely. Story, on Promaissory Notes, 1
and 24. Not being negotiable, its mere possession, and pro-
duction by Brewster on the trial, was not evidence of title to
it in him, much less in all of the defendants. Prescott vs.
Hall, 17 J. R. 292. Perkins vs. Parker, 17 Mass. R. No
evidence of a transfer by Buford, the payee, to the defendant,
was offered. And unless it belonged to all of them jointly, it
could not be set off against the plaintiff’s demand. Zaws of
1849, page 18, Sec. 1, Sub. 6. ,

And had the note belonged to defendants, it was void, as be-
ing against public policys It was, in effect, a wager upon an
election. It was given for value received. If Sibley was de-
feated, then Cooper retained that value without compensation,
and Buford lost it. If Sibley was elected, then Buford was to
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receive, and Cooper to part with, one hundred dollars. Each
of the parties thus acquired a pecuniary interest in the event
of the election, and a motive to cast his own vote, and procure
others to cast theirs for his private benefit, without regard to
the public good. Such a contract should not'be upheld. It
is against public morals, and tends directly to destroy the purity
of elections. No man should be- permitted to convert the
elective franchise into a device for gambling. It is a sacred
trust confided to him by his country, which he is bound to ex-
ercise in such a way only as in his judgment will contribute
most to his country’s welfare. Accordingly, all wagers on the
result of an election are held to be illegal and void. Zansing
vs. Lansing, 8 J. R. 454. LRush vs. Gott, 6 Owen,169. Brush
vs. Keeler, 5 Wend, 256,12 J. R. 376. The rule would have
have been established to little purpose, however, if contracts
like the one under consideration should be adjudged valid.
The evasion of the law would then be casy and secure. The
Justice was right in excluding the evidence. The District
Court erred in reversing the judgment rendered by him.

The judgment of the District Court of Ramsey County is
therefore reversed with costs, and the judgment ot the Justice
affirmed.

(CoorER, Justice, being brother of the plaintiff, took no part
in the decision.)

" Town or St. Pave vs. SteaMBoar Dr. FraNkLIN,

The District Court cannot review upon Certierari proceedings had before the Presi-
dent of the Town of St. Paul, in cases arising under the Laws and Ordinances of said
Town.

This was an action commenced betore the President of the

Town of St. Paul, to recover of the defendant a sum claimed
7
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to be due the plaintiff for wharfage, under the ordinances of
the Town of St. Paul. Judgment was rendered by the Presi-
dent of said Town, in favorof the plaintiff for the sum of ten dol-
lars and costs. On the application of the defendant, a writ of
Certiorari issued from the District Court of Ramsey County
to the President, to remove the proceedings to that Court. The
District Court reversed the judgment of the President, where-
upon the plaintiff sued out a writ of Error from the Supreme
Court.

L. Exverr, Attorney for Plaintift in Error.
Rice, HorLinsueap & Becker, for Defendant in Error.

Coorer, J. This was a suit instituted before the President
of the Town of St. Paul, torecover a tax imposed by an ordi-
nance of said Town, upon steamboats landing at the wharves
within the limits of said borough. Judgment was rendered
by said President against the Dr. Franklin for ten dollars and
costs. A writ of Certiorar: issued to the President of the
Council, from the District Court of Ramsey County, and the
judgment and proceedings had in the matter were certified to
said Court.

By an act of the Territorial Legislature of 1849, the Town
of St. Paul was incorporated; and the power to make rules
and regulations for the goverance of said incorporation, con-
ferred upon the President and Couneil authorized by it. An
ordinance was made, taxing steamboats one dollar for every
arrival and departure. Under this ordinance, suit was brought
against the-Franklin, and judgment recovered against her.

The District Court reversed this judgment; and this is the
error assigned. The grounds are, that an appeal only—and
not a Certiorari—will lie under the 13th section of the Act of
November 1, 1849, incorporating the Town of St. Paul. The
section referred to, is in these words:

“The President of said Town shall be a conservator of the
peace within the limits of said corporation, and shall have
and exercise all the ordinary powers of Justice of the Peace
within the limits of said corporation, in all matters, civil
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and criminal, arising under the laws of this Territory; he
shall give bond and security as required of Justices of the
Peace, except that the said bond shall be taken in the name of
the Town of St. Paul; and appeals may be taken from his
judgment in all civil cases and in all penal cases arising under
the laws and ordinances of said Town, to the District Court of
the County of Ramsey, in the same manner and within the
same time as appeals are or may be taken and perfected in or-
dinary cases Defore Justices of the Peace. Said President
shall keep a docket, and true record of his proceedings, judg-
ments and executions, in all cases which may come before him,
and shall be allowed the same fees as are allowed to Justices
of the Peace for similar services.”

There is some difficulty in giving a proper construction to
this section ; as taken in connection with the 9th section of the
Organic Law of the Territory, which provides “that the judi-
cial power of said Territory shall be vested in a Supreme Court,
District Courts, Probate Courts, and in Justices of the Peace,”
there is mucly doubt of its force and effect. The section of the
Organic Act referred to, states in whom and in what tribunals
judicial power shall be vested, and limits it to these. Yet the
Legislature has conferred those restricted powers and functions
on the President of the Town of St. Paul.

‘We think, however, that, as far as it properly regards this
question, the right of bringing up a case from the judgment
of the President by a writ of Certiorars, the act is capable of
but one construction. It is true, it tries to confer upon the
President the ordinary powers of a Justice of the Peace, but
it does not make him a Justice of the Peace. The act is in-
tended only to limit, describe, and regulate, his duties. This
is manifest from every line of it. Appeals, for instance, shall
be had from his judgments, not as a Justice, but in the same
manner and within a like period. Thus, it is plain that
the act did not regard him as a Justice; and the reference to
the powers of a Justice, and the mode of appeal, went to the
manner alone, and not to the matter. It was merely descrip-

"tive and directory. And unless the limits were regarded, and
the directions followed, the party was sure to err. By the
section quoted, appeal is the only means allowed by which
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the President’s judgment could be reviewed and corrected.
This is a special proceeding, wholly statutory, and must be
strictly followed. The allowance of the (ertiorari, and re-
versal of the President’s judgment, is therefore reversed with
costs.

Boarp or CoarsstoNErs oF WastiNatoNn Covyry es. Mosks

J. McCoy.

In a Justice’s Court, where adjournments, subsequent to the first, are called for, to
procure material testimony, the facts showing that due diligence has been used to
obtain such testimony must be set forth, by the party making the affilavit, for that
purpose.

ERROR TO THE DISTRICT COURT OF WASHINGTON COUNTY.

This cause was commenced before Albert ITarris, Esq. a Jns-
tice of the Peace for said County. The facts appear in the
opinion of the Court.

F. K. Barriert, for Plaintiff in Error.
Ames & NEwson, for Defendant in Error.

Coorrr, J. This cause originated in a Justice’s Court, and
was removed thence to the District Court. The facts in the
case were these.

The suit was commenced January 8th, 1851, by issuing a
summons made returnable on the 15th. On the return day,
the parties appeared; the declaration was filed; the plea put
in ; issue was joined; and the cause adjourned at the instance
of the plaintiffs, to the 22d. On the 22d, the parties again ap-
peared. In the meantime, the plaintiffs had taken the depo-
sition of Samuel Burkleo, and offered to read it; but it was
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excluded, for insufliciency of notice to the defendant at the
time and place of taking it. The plaintiff’s counsel thereupon
moved for a second adjournment, to enable him to re-take the
deposition. The motion was granted, and a further adjourn-
ment was had till the 27th. Notice was then given, in open
Court, to the defendant, that the deposition of Samuel Burkleo
would be taken at 8 o’clock, A. M. of the day to which the
cause had Deen adjourned, at the town of Stillwater. On
the 27th, the parties again appeared, but having failed to pro-
cure Burkleo’s testimony, the plaintiff’s counsel moved for a
still further adjournment. This motion was based upon an
affidavit, which set forth that Samuel Burkleo was a material
witness ; that he was a member of the Legislative Assembly,
and consequently not obliged to obey the process of subpcena;
that the Legislature was then in session; that he was in the
habit of visiting his home and family at Stillwater every Sat-
urday, and of returning to St. Paul to resume his duties each
succeeding Monday; that deponent Dbelieved he would visit
his home on the Saturday last past (25th), but he had failed to
do so; and further: that deponent had used all due diligence
to procure his presence or testimony, but was unable to do
either.

The Justice refused to adjourn, and no evidence having been
adduced, a judgment for costs was rendered against the plain-
tiffs. The refusal to adjourn, was the error complained of in
the Court below. The District Court affirmed the judgment.
This affirmance, it is alleged, is error, and it is now brought in-
to this Court, by writ of Error, for correction.

We think the District Court did right in affirming the judg-
ment. The affidavit upon which the adjournment was asked,
was manifestly insufficient. It shows no act which gives evi-
dence of the diligence alleged to have been used. On the con-
trary, the inference is, from the whole tenor of the affidavit,
that the plaintiffs relied wholly and exclusively upon the chance
of Burkleo visiting his family, as was usually his custom. This
.he did not happen to do, and the plaintiffs for that reason claimed
a further adjournment. No act appears to have been done to
secure his attendance. No reason or excuse whatever is as-
signed, why his deposition might not have been taken any day
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at St. Paul. There is no allegation that a subpena ever issued,
or that he refused to obey its mandate, or that even a request
had been made, or notice- given him of the time and place
where his testimony was to have been taken. All these things,
did they exist, should be set out in the afidavit. It is not
enough, under any circumstances, merely to swear to the judi-
cial conclusion, that due diligence had been used. It is for
the Court or Justice tosay whether the acts of the party
amount to due diligence, and not for the affiant.

In this case there is evidence of a want of diligence; of
laches so gross that the Justice would have been unwarrant-
able in granting an adjournment. After the first adjournment—
which was, of course—motions for afurther adjournment were
addressed to the discretion of the Justice. That discretion
must be exercised soundly and with care: ever having a just
regard for the rights and interests of both parties. The de-
fendant had already appeared to defend in this action, three .
several times; and to have adjourned again, unless under the
most urgent and peculiar circumstances, and after all the dili-
gence that could be used on the part of the plaintiffs, would
have been visiting upon the defendant burdens created by the
laches of the other party. This could not be permitted. The
Justice did right in refusing it, and the judgment must be
affirmed.

Judgment affirmed with costs.

CarLTON AND PaTcH vs. PiErRRE CHOUTEATU, ET. AL.

Under the Statutes existing before the Code took eff:ct, where several defendants
were sued as joint Promissors, judgment could not be taken against one of them
separately. :

This was an action of assumpsit in the usual form, for work
and labor ; commenced by Carlton and Patch, plaintiffs, against
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Pierre Choteau, Jr. John B. Sarpy, John F. A. Sandford, Jos.
A. Sires, Henry H. Sibley, Henry M. Rice, and Sylvanus B.
Lowry, defendants. By stipulation, a jury trial was waived,
and the cause tried by the Court. On the 9th of October, 1851,
after hearing the evidence, and argument of counsel, the Court
rendered judgment against Henry M. Rice for the sum of four
hundred and fifteen dollars, and in favor of the other defend-
ants. The decision was as follows :

“In pursuance to the stipulations entered into by the parties
to this suit on the 13th day of September, 1851, and filed in
this cause, the matters of law and fact in controversy between
said parties were submitted to the determination of the Court,
without the intervention of a jury, on the 24th day of Septem-
ber, A. D. 1851. Whereupon, upon hearing the evidence
touching the matters and things involved, and upon argument
by counsel, the cause is held under advisement until this 9th
day of October, A. D. 1851, when it is adjudged by the Court,
that the said Pierre Chouteau, Jr. John B. Sarpy, John M. A,
Sandford, Joseph A. Sire, Henry H. Sibley, and Sylvanus B.
Lowry, did not assume and promise in manner and form as
the said John J. Carlton and Edmund Patch have complained
against them: but that the said Henry M. Rice did, of his own
right, for himself, assume and promise in manner and form as
the said Carlton and Patch have complained; and do assess
the damage of the said Carlton and Patch, by reason of the
premises, at four hundred and fifteen dollars. Therefore, it is
considered by the Court, that the said John J. Carlton and
Edward Patch recover of the said Henry M. Rice the said sum
of four hundred and fifteen dollars, their damages aforesaid, in
form aforesaid, assessed, and their costs in this behalf to be
taxed.”

The plaintiffs, upon this judgment, sued out a writ of Error
to this Court.

_ Rice, HoLuvsneap & Brcker, for Plaintiffs.
Awmzs, Bascock, & WiLkiNsoN, for Defendants.

Fuirer, C. J. This is an action of assumpsit. The delara-
tion is against the defendants, as partners and joint contract-
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ors, and contains the common counts only. The defendants,
Rice and Lowry,did not plead toit. Theother defendants plead-
ed non assumpsit. S

The Court below rendered judgment against Henry M. Rice
and in favor of his co-defendants: the Judge who tried the
cause without a jury, finding by his written decision, spread
upon the record, that there wasno joint undertaking, but that
the defendant, Rice, promised individually.

We are not at all satisfied that under the provisions of the Re-
vised Statutes, pp. 343, 349, Chapter 70, an action can be com-
menced against joint contractors on a joint promise, and judg-
ment rendered against one of them alone, on his several prom-
ise; and we leave that question undetermined. See Murray
vs. Gifford, 5 How. Pr. Rep. 1+ Voorhies' Prac. 229.

But this action was commenced before the Revised Statutes
took effect; and by Section 26 of Chapter 70, page 332, is ex-
pressly excepted from the operation of that Chapter.

By the the common law, the plaintiffs must recover against
all the defendants or none. Grahan’s Pl. 91, 95,1 ch. P. C.
50 7 Term Rep. 352.

The District Court erred, therefore, in rendering judgment
against one of the defendants, and in favor of the others, and
the judgment must be reversed with costs of reversal, the
cause remitted to the Court below, and a venire de novo issued.
Order accordingly.

Itis unnecessary to decide the other questions raised upon
the argument. We think, however, that the statement of facts
found on the trial contained in the decision of the Court is not
a sufficient compliance with the provisions of Section 41, page
356, R. S.
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SPENCER 8. WOODBURY.

The assignee of an instrument in writing not negotiahle, cannot maintain an action
thereon in his own name.

This was an action commenced before a Justice of the Peace
of Ramsey County, on the 20th day of June, 1851, upon the
following instrument, in the name ot the assignee thereof’:

“I do agree to cut and split two thousand rails on the north-
west quarter of Section 20, Township 29 north, and Range 22
west, on or before the first day of May next, to be delivered to
Elliott Adams or bearer.

(Signed) “WARREN WOODBURY.”

Dated Febh. 18, 1850. ’ ,

The plaintiff declared, in writing, upon the above instru-
ment, and filed the same as his bill of particulars. The de-
fendant pleaded non assumpsit.

The Justice gave judgment for the defendant, and the case
was taken to the District Court on certiorari, when the judg-
ment of the Justice was reversed. To review the last judg-
ment, the defendant sued out a writ of Error.

L. Exyerr, for Plaintiff in Error.

Prerse & Mrurray, for Defendant in Error.

Meeker, J. The following instrument was executed by
‘Warren Woodbury on the 18th of February, 1850, to wit:

“St. Pavr, Min. Ter., Ramsey County.
“I do agree to cut and split four thousand rails on the north-
west quarter of Section 20, Township 29 north, and Range
twenty-two [22] west, on or before the first day of May next,
to be delivered to Elliott Adams, or bearer.
“WARREN WOODBURY.”
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Upon this instrument, as the holder thereof, J. B. Woodbury
brought suit before Orlando Simons, a Justice of the Peace in
and for the County of Ramsey, who gave judgement for the
defendant. Spencer then took it to the District Court of Ram-
sey County, by certiorari, when the Justice’s judgment was
reversed, and that decision of the District Court is brought be-
fore us by writ of Error.

The only question that is legitimately raised in the record
before us, is whether the writing upon which this suit is
based is negotiable or assignable, so*as to vest in any holder
other than the original obligee a right of action at law. It
is at most but a chose in action, and as that class of rights
were not assignable at common law, and as the Statutes in
force at the time, rendering notes assignable promising the
payment ot money, does not affect other obligations, promis-
ing payment of anything else, or the performance of labor, the
action in this case upon the obligation in question cannot be
maintained at law.

The judgment of the District Court is therefore reversed
with costs.

CHouTEAU ET. AL. 8. Rice, H. M. . AL. IN CHANCERY.

First. Where new matters are to be get up in a suit of equity, it must be done by
supplemental bill, and not by special replication.

Second. Pleading new matter by special replication, is no longer allowable.

Third. New matter cannot be set up by amendments to an original bill.

Fourth. Objections to the form and manner of a bill in equity, cannot be made
available on general demurrer.

Fifth. Inconsistent and repugnant matters are not admitted by a demnrrer. They
cannot be well pleaded; and only such matters as are well pleaded are a.dmitted‘by
demurrer.

Sizth. The original and supplemental bills compose but one suit, and a general re-
plication applies to both.
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HovrrLinsaEsaD, BEckER & WiLkiN, for Applicants.
Awmes & NEwsow, Contra.

This was an appeal from an order overruling a demurrer to
a supplemental bill, in the District Court of the United States
for the Second Judicial District, and brought into this Court
to reverse that order. The Judge below overruled the demur-
‘rer on the grounds that a general demurrer was not good when
there were equities apparant upon the face of the bill ; that
the demurrer went simply to the form and manner of pleading,
and that could only be taken advantage of by a special demur-
rer, setting forth with certainty the objections.

Held by Appellants,

1. That the facts are not set forth wlth the reasonable cer-
tainty necessary to enable the defendants to answer, or the
Court to decree. 1 Barb. Ch. Pr. 38, 89, 40.

2. That the facts set forth in the Supplemental Bill arose
prior to the filing of the original bill, as appears upon the face
of the Supplemental Bill. 3 Dan’l Ch. Pr.1681; Lord Red.
202; 4 Simms, 165 1 Paige, 200; Story’s Eyq. Pl. 614; 2
Barber’s Ch. Pr. 15; Mitford’s Pl. 60—164; 3 Atk. 817;
Cooper’s Ky. Pl. 214 ; Mitford’s Eg. by Jeremy, 202,208, 207 ;
2 Madd. 387.

3. The Supplemental Bill is inconsistent with the original
bill, and in the most important particulars in direct conflict
therewith.

4. That the statements contained in the Supplemental Bill
do not establish any claim of the complainants to equitable re-
lief, but are (apart from sweeping charges and unsupported
allegations) entirely consistent with fairness and integrity on
the part of the defendants.

- 5. The facts and circumstances set forth in the Supplemental
Bill are all either legitimate evidence in support of the origi-
nal bill, or are properly the subject of replication to the plea
on file, and therefore need not, and ought not, to be stated by
way of supplement. Story’s Ey. Pl. Sec. 337; Mitford’s Pl.
164 ; 3 Atk. 817; 1 Paige, 201; 2 Barb. Ch. Pr.15; 3 Paige,
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294; 2 Mud. Rep. 53, 337; 17 Tes. 1445 1 Barb. Ch. DPr.
106 ; 1 Dan’l Ch. Pr. 656.

The Appellees held:

1. Where new events or new matters have occurred since
the filing of a bill, a Supplemental Bill is in many cases the
proper mode of bringing them before the Court, for, generally,
such facts cannot be introduced by way of amendment. Sto-
ry's Ky, Pl. p. 381, Sec. 332; p. 335, Sec. 333, 336.

2. After the pleadings on both sides are closed, the Complain-
ants cannot remedy an original deficiency in their bill by
amendment, because that would open the whole cause anew
and be productive of irregularity and confusion ; but if at such
a stage of the proceedings any impertection should be discov-
ered in the Bill, as that which requires further discovery, or to
put new matters in issue, the complainants will be at liberty
toresort to a Supplemental Bill for such purposes. Lubes’ Ey.
Pl.137.

3. A Supplementary Bill in the nature of a bill of Discov-
ery may be filed, after the cause is at issue, whete the new
facts were not known to the complainants at the time of filing
the replication. Bar. & Har. Dig. Vol. 3, D44 3d Vol
Ejy. Dig. 45 ; 4 Semons, 628. :

4. Where material facts have occurred subsequent to the
commencement of the suit, the Court will give the Complain-
ants leave to file a Supplemental Bill; and where such leave
is given, the Court will permit other matters to be introduced
into the Supplemental Bill; which might have been incorpora-
ted in the original bill by way of amendnent. 6 Monroe141;
2 Maddock, 544 ; Moulton Ch. Pr. 234, 264, 291; 1 Pg. Ch.

 Rep. 168, 200; 3 Atkins, 370 ; Hanington’s Mich. Rep. 332
1 Hoff. Pr. 405, 42; 4 Ej. Dig. 5883; 5 Mad. Ch. Rep. 427.

5. A Supplemental Bill is not a supplemental suit, but a
a mere continuation of the original, which introduces supple-
mental matters. The whole record is one cause, and a general
replication applies to the whole record, and both the original
and Supplemental Bill is to be taken together. 5 Mad. Ch.
Rep. 259. ~

6. Where a bill is defective in substance, and shows no equi-
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ties upon its face, a general demurrer is proper; and where de-
fective in form only, can be reached by special demurrer, and
the causes of the demurrer must be assigned with certainty.
Lubes Equity, 347.

7. Where the demurrer is to the whole bill,.if’ any part of
the bill is good, the demurrer must be overruled; as in a Bill
of Discovery and Relief, if the Complainant is entitled to re-
lief only, the demurrer is bad. 1 Johnson’s Cases, Larghts vs.
Morgan, et. al. 433, 434 ; 5 Johnson’s Ch. Rep. 186.

8. A demurrer which is bad in part must be overruled: for
it is not like a plea, which may be allowed in part; but a de-
murrer bad in part is bad <n toto. 1 Atkins Ch. Rep. 450,
Suffolk vs. Green ; Story’s Ey. Pl. 486, and Notes 707, and
Sec. 6923 5 Paigd’s Ch. Rep. Randolph vs. Dickenson, 517
1 Paige’s Ch. Rep. Insurance Co. 284,

-Foirer, C. J. The plaintiffs, being members of the firm
known as the “Northern Outfit,” engaged in the Indian trade,
filed their bill of Complaint against their Co-partners, Rice
and others, on the ground of fraud, and breach of the cove-
nants contained in the articles of Co-partnership on the part of
the defendant, Rice; and prayed a dissolution of the partner-
ship ; an injunction; the appointment of a receiver ; the tak-
ing of an account; a decree against Rice, for any balance
found due from him to the plaintiffs to be paid out of his indi-
vidual property, if the partnership effects in his hands should
prove insufficient; and for general relief. The bill was filed
on the 10th day of October, 1849. A settlement was made
the next day between the parties, the terms of which were re-
duced to writing, signed and sealed.

By the first article of the settlement, the plaintiffs released
and discharged Rice from all contracts with them, and from
his accounts-and liabilities to them or any of them, or to the
Outfit, on the Co-partnership books, or the books of the plain-
tiffs, P. Chouteau, Jr. & Co.

By the second article, the plaintiffs assmmed all the debts
and liabilities of the Co-partnership, incurred in its legitimate
business.
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By the fourth article, in consideration of the preceding, the
partnership was dissolved.

By the fifth, Rice covenanted to transfer to the plaintiffs
forthwith and without delay, the books, papers, accounts, prop-
erty and effects, real and personal, in possession of himself or
Lowry, or under their control, belonging to the partnership;
and a schedule of the real property was annexed.

By the sixth article, Rice relinquished to the plaintiffs all
claim to four thousand five hundred dollars deposited by him
with B. . Campbell of Galena, and credited in an account
made up of items for his individual benefit, as well as items
for the Outfit.

By the eighth article, upon the faithful performance by Rice
of the stipulations on his part, so far as was immediately prac-
ticable, all proceedings upon the said Bill of Complaint were
to be forthwith discontinued and withdrawn.

At a subsequent period, the plaintiffs proceeded with their
original suit. The defendant, Rice, being brought into Court
by process of subpeena, pleaded the articles of settlement in
bar, and averred performance on his part. The plea was filed
in March, 1850.

In May following, after the plea had been allowed by the
Court, the plaintiffs filed a supplemental bill, reciting the orig-
inal, impeaching and avoiding the settlement on the ground
of fraud, and that Rice had not fulfilled on his part. To this
bill Rice demurred, and the decision of the Court helow, over-
ruling the demurrer, is now brought here for review.

It is contended by the counsel for the defendant, that the
matters in avoidance should have been set up by replication, and
not by supplemental bill. This point is not well taken. Spe-
cial replications are now disused, and general replications, deny-
ing and putting in issue the matter of the plea, are the only
ones allowed. Story’s Ey. Pl. Sec. 878.

There was, therefore, no mode of avoiding the plea in bar
but by supplemental bill. It could not be done by amend-
ment of the original bill, because the matters pleaded in bar
had arisen subsequent to its exhibition ; and the fraud charged
could not be consummated till the articles of settlement were
executed, nqr the breach of them till afterwards ; and, conse-
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quently, the matters set up in avoidance, in part at least, mnst
have transpired subsequent to the filing of the original bill also.
The plaintiffs could not by an amendment of the original bill,
avoid a settlement made after it was filed. It is true, that the
accounts and inventory alleged to be false and fraudulent in
the Supplemental Bill, were in esse and known to the plaintiffs
" before the commencement of their suit, and as false and decep-
tive then as they ever were afterwards; but if the plaintiffs
did not know them to be incorrect, and, taking advantage of
their ignorance, the defendant, Rice, subsequently to the filing
of the original bill, fraudulently used the books and inventory
to induce the plaintiffs to consent to the settlement which was
made, then they can only show that by way of supplement;
and the statement of the accounts and inventory, and of their
falsity, is necessary, in order to show by what means the fraud
was committed. For this purpose, what went before was as
necessary to be set out as what happened after suit was brought,
and could not be separated from it withont rendering the plead-
ing imperfect. The prior matter was indibpemabl«, for the ex-
planatlon of that which followed. It is not because it was
not discovered before the original bill was filed that it is prop-
erly stated by way of supplement but bhecause it could not
possibly be used for the purpose for which 4t is brought for-
ward, till afterwards. Story’s Ey. Pl. Sec. 335. 1 Hoff. Ch.
Pr. 42. _

The objection, that the statements of the Supplemental Bill
are vague and uncertain, is to their form and manner, and not
good on general demurrer. Story’s Egq. P’l. Sec. 455. Lubes’
Eyq. Pl. 347. Averments may be so vague and imperfect as
not to be susceptible of an answer, or lay the foundation of a
decree. Story’s Eq. Pl. Sec. 242. Some of the statements of
the bill before us are loose and indistinet, but sufficient in that
respect when taken in connection w ith others to call for discov-
ery and relief.

Let us next inquire, whether, admitting the statements of
the Supplemental Bill to be true, they make out a case suffi-
cient to avoid the settlement set up in bar. They are in effect,
1. That in the latter part of September, 1849, Rice furnished
the plaintiffs an inventory of the goods and effects remaining
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on hand, of that branch of the Northern Outfit of which he
had charge, called the Winnebago and Chippewa Outfit, as re-
quired by the third article of Co-partnership; that at the time
of the filing of the original bill, and at the time of the settle-
ment, they supposed it to be true, and that it contained a cor-
rect, or nearly correct statement of the goods, effects and mat-
ters enumerated as the property of said Company ; that Rice
so represented to them ; and that was one ground and induce-
ment for their entering into the covenants mentioned in the
" plea; thatsaid inventory was, in fact, false and deceptive, which
was well known to Rice and unknown to them until after the
settlement, and they were thereby deceived and defranded.
Some of the specifications, intended to show that particular
items of the inventory were false and fraundulent, are insufli-
cient for that purpose, but one or two of them, it true, tend
to impeach its integrity to some extent.

The statements of the Supplemental Bill charging fraud, are in
effect, 2. That the hooks of account of the Winnebago and Chip-
pewa Outfit, kept by Rice, pursuant to the third article of Co-
parrtner Shlp showed at the time of filing the original bill, and at
the time of the settlement,large bills and accounts standmg upon
them against different leaponslble persons, and purporting to be
due from them to 3aid Outfit ; that Rice represented the same to
be dueand unpaid, which the plaintitts at that time believed, sup-
posing the books to have been truly and correctly kept, and
that they showed fully and exactly the debts due the Outfit ;
that that was the principal consideration for entering into the
agreement of scttlement; but that many of those accounts and
bills had been fully paid to Rice previously, others partially
paid, and against others there were meritorious offsets, of which
payments and offsets numerous specifications are given; and
that all this was well known to Rice, and unknown to the
plaintiffs. There is also a specification under this head, of a
large amount of notes and bills appearing upon the books un-
der the head of “bills reccivable,” to be due the concern, and
so represented to be by Rice; but it does not appear, from the
statements of the bill, that they were not so due, or that the
amount was less than the books showed, but merely that Rice
has not satisfactorily accounted for a part of them since the
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settlement, and had either used in his transactions, or retained
-a part of them, to the amount of $17,000.

This summary of the allegations of fraud shows conclusively
that they sustain the charge if true. They establish both a
suppressto vert and a suggestio falst. Story’s FEy. Secs.
1992, 207. o

The deception practiced upon the plaintiffs, if any, was the
gist of the fraud. If they were not deceived—if they knew
the inventory to be untrue in the particulars complained of:
that the books did not show the debts due the concern, and
that the representations of Rice were false,—they are concluded
by the settlement. Story’s Ey. Sec. 202. The decision of this
case is greatly embarrassed by the difficulty of reconciling the
. statements of the Original with those of the Supplemental Bill.
They are apparently in conflict and inconsistent with each
other. The principal averments of the original bill are incor-
porated with and make part of the Supplement ; substantially,
they make but one pleading, and, so far as they conflict, de-
stroy each other. Inconsistent and repugnant matters are not
admitted by a demurrer: they are not well pleaded, and in
the language of the books, “such matters only as are well
pleaded are admitted.” &ould’s PI. 470. Briggs vs. Dorr,
19 J. R. 96.

It is alleged in the original bill, that Rice did not render
any such account of his transactions as he was bound to, nor
comply in anything with the terms of the third article of Co-
partnership. The only account he was bound to render by that
article was, an inventory of the goods and effects on hand at
the end of the year, and a schedule of the debts due the Com-
pany. It is averred in the Supplemental Bill, that he did fur-
nish an inventory, and that it was false. Now, if the aver-
ment in the original bill means that he had not rendered such
an inventory as he was required to, because some of the items
in the one furnished were false, then it is plain the plaintiffs
knew they were false when that bill was filed, and were not
deceived or defrauded in that respect, in the settlement. But
it is not necessary to put such a construction on the averment.
The pleader, probably, did not mean to convey the idea that
no inventory had been rendered, but that such an one as was

8
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required had not; and it was not such as he was bound to ren-
der, if strictly true so far as it went, but not sufficiently full
or comprehensive. The defect intended to be complained of
may have been, the omission of items of real estate which it
was charged Rice had purchased with the Company’s funds,
or moneys of the Company which it was alleged he had con-
verted to his own use: or the omission of a schedule of debts.
It may not even have occurred to the plaintiffs at that time
that any items of the invenfory were false; and the allegation
of the Supplemental Bill, that they did not discover their falsity
till after the settlement, may be strictly true and consistent
with the averments of the original bill, when fairly construed.

It is further alleged in the original bill, that “ Rice did not
keep such books or accounts of the moneys, goods and prop-
erty received by him from the plaintiffs, and of his trans-
actions, as would give any insight into the business, or satis-
factory account for the same;” * * * «that they could
not arrive at any certainty in regard to the amount (they
should lose by him), owing to the confused manner in which
the books had been kept ; and that they were quite in the dark
in relation to the whole business.” On the other hand, the
Supplemental Bill alleges that at the time of filing the Origi-
nal they supposed and believed the books had been truly and
correctly kept; and that the amounts appearing from them to
be due on accounts were so due and unpaid; and that the
books showed fully and exactly the amount of debts due the
Company, which they afterwards discovered was not the case.
The averments of the original bill referred to are very indefinite,
and state no particulars in which the books were false and de-
ceptive, but merely that they did not give auy insight into,
and left the plaintiffs in the dark in relation to the whole
business. They amount to no more than that the books
were very imperfect and unsatisfactory, and the averments
would probably have been held bad on general demurrer.
They are inconsistent with the statement in the Supple-
mental Bill, that the plaintiffs supposed and believed the
books had been correctly kept, but are not necessarily in
conflict with the allegation that they supposed the accounts
upon them appearing to be due were due, and that the
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books showed fully the amount of debts due the Company.
They might very well have supposed the books were défective,
and even false, in other particulars, and yet correct in these;
and may, at the time of the settlement, have honestly confided
in Rice’s representation that they were so. His statement in
that respect was calculated to throw them off their guard, and
to prevent further investigation and inquiry, which otherwise

- they might have instituted. His mearns of knowledge were
superior to theirs; he was bound in good faith not to take ad-
vantage of that circumstance, and to represent truly, if at all,
and he might have deceived them into the belief that accounts
were correct which they had before supposed erroneous.

Upon a critical comparison of the statements incorporated
in the Supplemental Bill, there does not appear to be so great
a conflict between them as is necessarily fatal to it; and, al-
though the Supplemental statements may be to some extent
false, it does not follow that the plaintiffs were not deceived |
by Rice’s representations. Ilis situation, and the relation in
which he had stood to them, rendered it more easy for him to
mislead them than it was for them to discover the truth, and
it is therefore proper that he should be more closely watched.
Story’s Eq. Secs. 218, 220. He can hardly be permitted to use
vague allegations in the original bill, to show that the plain-
tiffs knew beforehand that his representations made for the
the purpose of deceiving them, as detailed in the Supplement,
were false. Still, it is but justice to the defendant to add, that
if the two bills of the plaintiffs are not directly in conflict in
their material allegations, so as to nullify each other, they are
sufficiently at variance to cast suspicion on the Supplemental
statements, and render it to some extent doubtful whether the
fraud charged was in fact committed.

There would be difficulty, if there was no other ground in
sustaining the Supplement Bill, solely upon the ground of the
alleged non-performance by Rice of the agreements on his
part, contained in the articles of settlement. The material
covenants in those articles are not concurrent or dependent.
Concurrent covenants are those where mutual conditions are
to be performed at the same time.  Steplien’s N. £2.1071.  De-
pendent covenants are those in which the performance of one
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depends on the prior performance of another. 5. The re-
lease by the plaintiffs, contained in the first article of the agree-
ment in question, was absolute and unconditional, and fully
executed on delivery. It did not wait for any act to be done
on the part of Rice, to give it full force and effect. The same
is true of the fourth article, by which the partnership was dis-
solved. No omission on the part of Rice could restore the
partnership relation. The obligation of the plaintiffs to pay.
the debts of the Company, assumed in the third article,
was complete and perfect on delivery of the instrument, and
did not depend. for vitality op anything which was to follow.
The acts covenanted to be performed by Rice in the fifth article
were not to be done simultaneously with the execution of the
articles, but afterwards, and the length of time is not material.
A failure to perform them would not avoid the release or the
dissolution contained in the prior covenants. By the sixth ar-
ticle, Rice gave up his interest in four thousand five hundred
dollars credited on the books of Campbell, unconditionally.
And, although by the eighth, the suit was not agreed to be
discontinued except upon the performance by Rice of the stip-
ulations on his part so far as was immediately practicable, yet,
the agreement, if left to stand, may have wrought such a change
in the subject matter of the suit that it could not be further
prosecuted effectually. And the better opinion seems to be,
that that would have been the effect of it. After releasing
Rice from accountability and liability, they could not still call
upon him to account ; after a dissolution, it would be idle for
the Court to decree one ; there was no occasion to adjust the
profits and losses, and the claims of the partners, between them-
selves, after they had agreed upon the terms of settlement. It
was unnecessary to continue the original suit for the purpose
of obtaining relief against the defendant for the breach of his
covenants, and a bill for that purpose would not be a supple-
I}?‘Tlntal but an original bill, or in the nature of an original
111,

But, the charge of fraud being sustained by the allegations
of the bill, if true, as we have held in this case, the Court may
take into consideration the circumstance that the defendant has
broken his agreement, along with the fraud charged in obtain-
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ing it, a3 an additional reason why the bill should be sus-
tained.

It is questionable whether the agreement of settlement or
compromise has not been so far executed that the plaintiffs are
not entitled to the same, or all, the relief which the original
bill calls for; enough appears upon the Supplemental Bill to
show that the parties cannot be placed in statu guo. They
may, however, be entitled to some relief; and the nature and
extent of it are proper for the determination of the Court be-
low, when all the facts are before it, and after a full hearing,
which shall not be confined to the allegations of the Supple-
mental Bill alone. '

It only remains for us to inquire whether the plaintiffs, since
the discovery of the alleged fraud, have lain by ; neglected to
assert their rights to redress; still gone on under the contract
of settlement, and by their acts ratified and adopted it.

The Supplemental Bill was not filed till a year and a half
after the agreement of 11th of October, 1849, was entered into.
In the meantime, it is fairly inferable from the bill that the
books were in the possession of the plaintiffs. It is hardly
possible he should not have discovered the errors in them com-
plained of, if they existed in a shorter period. There is room
for a suspicion that they slept upon their rights when they
should have asserted them if they ever intended to do so.

But that is not enough. The plaintiffs complain of abreach
of the covenants in the agreement, on the part of Rice in only
two particulars. When he performed the balance of them is
not stated, but we may presume it was immediately, or soon after
their execution, as their terms required. At what time the
plaintiffs discovered the alleged fraud is not averred, except
that it was since the execution of the agreement. Nor does it
sufficiently appear that he has done anything since the discov-
ery by way of performance which they have accepted, to ratify
and confirm the settlement. From the letter to Sibley, a copy
of which is inserted, the agreement seems to have been treat-
ed as binding and in force on the eighth of November after.
There is nothing in the bill to show that the fraud was discov-
ered before.

There is some reason for supposing, from the statement that
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Rice admitted to the plaintiffs, the proceeds of lots at St. An-
thony belonged to them, and they were entitled either to such
proceeds or the lots by virtue of his covenants—that they con-
tinued to insist upon his performance of the agreement not-
withstanding the fraud. The only purpose the introduction of
this allegation could serve was, to lay the foundation for a de-
cree that Rice pay the proceeds to them. And the preceding
averment in the bill, that Rice had not turned over the claim
at Sauk Rapids, according to his agreement, which, with the
privilege of occupying, was of great value to them, to wit, of
the value of two thousand dollars,—seems to look to a specific
performance, or the recovery of damages for the breach, as
that claim was inventoried at only one thousand dollars. By
proceeding in this suit to compel a performance on the part of
Rice, or damages for his non-performance, the plaintiffs would
necessarily affirm the contract and be bound by it. They
cannot reap the benefit of one part of it, and repudiate the
other. The bill is certainly open to the construction that the
plaintiffs claim relief against Rice other than the avoidance
of the contract for the breaches of it on his part. That,
however, is not the construction we have put upon their
allegations, but rather that the breaches are assigned for the
purpose of avoiding the agreement; and what is said about
the admissions of the defendant in one instance, and of the
value of particular property in another, is mere surplusage, in-
troduced through the carelessness of the pleader in not keeping
the object before him steadily in view. And it is proper to
add that the intention may have been to frame the bill with a
double aspect, with a view to set the agreement aside for fraud,
or, if that should be denied, then to enforce its provisions.
‘Whether, upon failure to establish their right to the first, the
plaintiffs could obtain the alternative relief, it is not now ne-
cessary to discuss; but their claiming it in case the Court
should refuse to set aside the agreement, does not necessarily
confirm the settlement.

TUpon the whole, it would be hazardous to decide the ques-
tion, whether they have confirmed the settlement since the dis-
covery of the alleged fraud, against the plaintiffs, by the feeble
light to be gathered from the bill ; and itis better, if they have,
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to leave the defendant to show it more fully by his answer and
proofs. :

The conclusion arrived at, from a review of the whole sub-
jeet is, that the order appealed from, overruling the demurrer,
should be affirmed with costs, and the cause remanded to
the District Court of Washington County, for further pro-
ceedings.
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Pierre Choutean ef. al. v. Edmund Rice.

The facts appear from the opinion.

By the Court.—SuersurnE, J. This action was originally
brought before a Justice of the Peace, to recover the sum of
one hundred dollars alleged to be due to the plaintiffs on ac-
count ot sales of goods and merchandise. It was taken to the
District Court by appeal, and by a rule of that Court was re-
ferred to Referees. A hearing of the parties was had by the
Referees, and a report subsequently made by them to the Dis- -
trict Court in favor of the defendant. Judgment was ren-
dered on this report by the Referees, and afterwards, upon ap-
plication of the plaintiffs, the judgment and also the report
of the Referees, was set aside, and the case again referred to
the Referees for a new trial.

From these two orders, one setting aside the judgment and
the other setting aside the report of the Referees, the de-
fendant appeals to this Court.

A preliminary question is interposed by the plaintiffs, as to
whether these orders are appealable ; and this is the first ques-
tion to be considered by the Court: for, if an appeal does not
lie, it will be unnecessary to examine the objections made to
the orders. Appeals are regulated entirely by statute provis-
ions, and unless statute anthority can be found to sustain these
appeals they must be dismissed for want of jurisdiction. Sec-
tion 11, on page 414, of the Revised Statutes of this Territory
authorizes Appeals in the following cases:

1. “In a judgment in an action commenced in the District
¢ Court, or brought there from another Court; and upon the _
¢ Appeal from that judgment, to review any intermediate or-
“der involving the merits and necessarily affecting the judg-
‘“ment. .

2. “In an order affecting a substantial right, made in such
‘“action, when such order in effect determined the action, and
¢‘ presents [ prevents ] a judgment from which an Appeal might
“be taken.

3. “In a final order affecting a substantial right, made in a
“‘gpecial proceeding; or upon a summary application in an ac-
“tion after judgment.”

The leading idea to be gathered from these subdivisions of
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Section 11 is, that an Appeal shall be allowed only in a judg-
ment or order which is final in its character and which affects
a substantial right. In other words, that an order affecting a
substantial right, which finally disposes of that right in the
Court below, is the subject of Appeal; but that an Appeal
does not lie from an order or judgment which merely author-
izes a rehearing of the questions at issue, or a new trial, from
a judgment on which an Appeal may still be taken. The in-
tention of the law appears to be, that while the Court below
is holding a question or cause for trial or examination, it can
not be brought into this Court by Appeal, to correct any
supposed errors of that Court; but, when thé cause or ques-
tion has been finally disposed of by judgment or order, then
the party aggrieved may claim a rehearing in this Court.

But the orders complained of in this cause are not final in
their character. The defendant is still in the District Court,
and may there be heard. The orders did not “in effect deter-
" mine the action;” and the statute provisions quoted above do
not embrace an order granting a new trtal.

I am strengthened in this apinion, as well by a refer ence to
the New-York code of procedure as to the adjudicatures
which have been had under it. The three subdivisions which
I have copied from Section 11 of our Statutes, are a literal
transcript of the code of New-York, as it stood in 1850. In
1851 the Legislature of that State amended these provisions
by adding a right of Appeal in “an order granting a new
trial.” If the right existed by virtue of the law as it stood
before the amendment, and which was in the same language
of our present law, the Legislature was mistaken in its con-
straction of it, and the amendment was mere surplusage. The
fact, however, shows the view which was taken of the original
law Ly that body, and is not, as it seems to me, an authority
wholly worthless. But this amendment was an innovation up-
on the common-law practice, giving discretionary power to in-
ferior Courts ; and that State having witnessed its operation
for the term of one year, the Legislature of 1852 repealed the
clause giving the right of Appeal from ‘“an order granting a
new trial,” leaving the law as it stood when ours was copied
from it. If the right of Appeal exists under our law from or-
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ders granting new trials, then this action of the Legislature of
New-York—both the amendment and the repeal of it—were
simply nugatory. The opinions of the Courts of that State
were in harmony with that of the Legislature, and when taken
together would seem to be conclusive authority upon the con-
struction of a statute, even if the language admitted of doubt,
which it does not, in my opinion, in this instgnce.

The particular provision upon which the defendant must
rely to sustain the Appeal is Subdivision 3, before cited. This
provision has received repeated adjudications in New-York, as
already stated, and it may be considered as well settled by the
Courts of that State that it does not apply to an order vacating
a judgment and granting a new trial. In Skerman and Batch-
eldor vs. Felt et. al. 3 How. Pr. Rep. 425, which is a case in
principle like the one under consideration, the Court say:
“The right of Appeal given by the 11th Section of the code
“from a final order made upon a summary application after
“judgment, extends only in cases where the application is
" “based upon, or concedes, the validity of the judgment; and
“not to cases where the application is, to vacate or set aside
“the judgment. When the motion is to set aside either for
“illegality or as a matter of favor, no Appeal to this Court will
“lie, whatever may be the question. It is a mere question of
“practice, and it has long been settled that there can be no re-
“view in an Appellate Court in such cases.”

See, also, to the same effect, 3 Code N. 164, Nanocy Harris,
(by her newt friend) vs. Ralph Clark, et. al. 4 How. Pr. R.
78. Anonymous 5. 80.

An order setting aside a decree of Divorce, taken as con-
fessed, and allowing alimony, is not an appealable order to the
Courts of Appeal. 4 How. R.139. See also Duane vs. N.
R. R. Co. Ib. 364.

The granting or refusing new trials at common law, is mat-
ter of discretion, and not subject to exception or Appeal. The
books are uniform upon this subject, or as nearly so as upon
any subject where it is possible for a difference of opinion to
exist. CQutler vs. Grover, 15 M. R.159. Walker vs. Sanborn,
8 M. R. 288. Carter vs. Thompson, 15 M. RB. 464. Gray vs.
Bridge, 11 Pick. 189. Ex parte Caykendoll, 6 Cowens, 392.
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Louis C. Elfelt, et. al. v. George Smith.

In the latter case, the Court say that the granting or refusing
a new trial is “so much a matter of discretion, that we will
“not interfere by mandamus. The granting or refusing a new
“trial is governed by no fixed principles. No positive rule of
“law has been violated by the Court below, nor can we fix
“bounds to their discretion upon this subject.”

See also a well-considered opinion by the Supreme Court of
this Territory [CoorEg, J.], in the case of Pierre Chouteau, Jr.
et. al. vs. Hemry M. Rice, et. al. [See p. 24 of this volume.]

It is true that Courts have often looked into the reasons on
account of which new trials have been granted, and made a
distinction between those which were strictly within the dis-
cretion of the Court and those which involved questions of
law, but the Statute of this Territory clearly contemplates no
such distinction, and must be considered as refusing an Appeal
from any judgment or order which in effect retains the cause
for further hearing.

On the whole, we are satisfied that Appeals do not lie from

the orders complained of in this case, and they must therefore
be dismissed.

Appeals dismissed.

Loums C. ErrerT, ET. AL. Plaintiffs in Error, 3. GEorE SmrTH,
Defendant in Error.

Opinions of witnesses as to the value of services, are incompetent evidence.

The Plaintiff’s recovery is limited by the amount demanded in his complaint. A case
brought into the Distriot Court by Appeal from the judgment of a Justice of the
Peace, must be tried upon the pleadings below, unless they are amended by leave
of the District Court ; and if a jury assess the damages at a sum greater than laid

in the complaint, judgment cannot be rendered thereon without a remittitur of the
excess.

The case, or bill of exceptions in the case, is not attainable,



126 CASES IN THE SUPREME COURT.

Louis C. Elfelt et. al. v. George Smith,

and the facts cannot be stated further than they appear from
the opinion of the Court..

Rice, HoLuinsaeap & Becker, for Plaintiffs in Error.

AxMes & Van Erren, for Defendant in Error.

By the Court.—CuatrieLp, J. The first point made by the
Plaintiffs in Error need not be considered, as the others are
conclusive.

The evidence admitted by the District Court to prove the
value of the services of the Plaintiff below, for which the ac-
tion was brought, was manifestly incompetent. It was merely
naked opinion, without knowledge, and that is never compe-
tent evidence.

The value of services upon a guantum meruit stands, in re-
gard to the proof, upon the same principle as the value of
chattels upon a quantum valebant. The value of chattels in
such a case is always regulated by the usual or market value
of such chattels, of like quality, at the time and place of sale;
and before a witness can, in such a case, be permitted to
testify to such value, it must appear by his own or other
competent evidence that he knows with reasonable certainty
what such usual or market value is. e then ‘testifies to the
value as a fact, and not as a mere matter of opinion. So in regard
to services: it must appear that the witness knows the usual
value of, or rate of compensation paid for such or the like ser-
vices at the time when, and place where, they were rendered,
before he can be properly permitted to testify what such value
orrate is. He then testifies to such value or rate as a fact, and
not as an opinion. A market value of property, or usual rate of
compensation for services, proved toa jury, furnishes alegal rule
and guide to their judgment ; but a mere opinion, without know-
ledge, though sworn to before a jury, communicates no inform-
ation to them better than their own. The opinions of the ju-
rors themselves upon the same subject, would be just as good,
and perhaps better, without such testimony than with it. ZLa-
moure vs. Caryl, 4 Denio’s B. 3705 Fish vs. Dodge, ¢b. 311 ;
. Norman vs. Wells, 17 Wend. R. 136, 271.

It is a universal ruleythat the Plaintiff in a suit at law is
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limited in his recovery to the amount claimed by him in his de-
claration. The Defendant in Error contends that the rule is not
universal, and that upon the trial in the District Court of a case
brought there by Appeal from a Justice’s Court, where the juris-
diction, and consequently the ad damnum of the declaration, is
limited to one hundred dollars, the jury may properly find a ver-
dict for a greater sum, and that a judgment perfected for the
whole amount of such verdict would be good. This position
is not maintainable. Such a case forms no exception to the
rule. A case brought into the District Court by Appeal from a
judgment in a Justice’s Court is as much controlled by the ma-
terial substances of the pleadings as one originally commenced
there. The case upon Appeal must be tried upon the plead-
ings brought up from the Justice’s Court, unless amended by
leave of the District Court. If the verdict in such a case as-
sess the damages of the Plaintiff at a sum greater than the
amount laid in the declaration, a judgment cannot be ren-
dered thereon without a remdttitur of the excess. Such was
the verdict in this case, and judgment was rendered thereon
for the full amount of it. It is erroneous, and must be re-
versed, and a venire de novo awarded. Fish vs. Dodge, 4 De-
nio’s I. 311.

Tue Unirep States oF AMERIica, Appellant, vs. TaE MINNE-
soTA AND NorTH-WESTERN RarLroap Company, Appellees.

The Act of Congrees approved June 29th, 1854, granted to the Territory of Minnesota,
a present estate in the Lanis mentiened in the Act, and Section 4 of the same Act
merely qualifies and restrains the power of disposal.

It was competent for the Legislature of the Territory of Minnesota to transf.r any in-
terest in Lands which might accrue to the Territory, and the Defendant, by the Act
of the Territorial Legislature approved March 4th, 1854, acquired all the rights which
vested in the Territory under the first-mentioned Act.

The Act of Congress approved August 4th, 1854, entitled ** An Act for the relief of
Thomas Bronaugh, and for the Repeal of the ‘Act to Aid the Territory of Minnesota
in the Construction of a Railroad therein,’’’ approved the 29th day cf June, 1854, is
void and of no effect so far as it relates to the Repeal of the Act of June 29th, 1854.
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This was an action of trespass commenced in the County of
Goodhue, charging the Defendant with entry upon lands of
the Plaintiff, on the 12th of October, 1854, and at divers other
days and times, and the commission of injuries thereupon to the
Plaintiff’s damage of one thousand and ten dollars.

The answer admits the commission of the acts complained
of, but justifies under the Act of the Territorial Legislature of
Minnesota approved March 4th, 1854, by which the Defendant
was incorporated and endowed with any lands which Congress
might thereafter grant to the Territory for the purpose of aid-
ing in the construction of a Railroad between the points indi-
cated in the Act of Ineorporation, and the Act of Congress
approved June 29th, 1854, entitled “ An Act to aid the Ter-
ritory of Minnesota inthe Construction of a Railroad therein,”
alleging a free compliance with the provisions of the Act of
Incorporation, and that the acts complained of were done in
the location of the Road contemplated by the Charter of 4th
March, 1854.

The reply alleges, that after the Directors and Officers of the
Defendant were elected and entered upon the discharge of their
duties, and before the trespasses were committed, to wit, on
the 4th day of August, 1854, the Act of Congress of date 29th
June, 1854, was repealed by Act of Congress.

To this reply the Defendant demurs, assigning a ground of
demurrer that the Act of August 4th, 1854, is void so far as
relates to the Repeal of the Act approved June 29th, 1854.

The Court below sustained the demurrer, and the Plaintiff
appealed from such decision to this Court.

J. E. WarrEN, United States District Attorney, and Jonx B.
Brissix, for Appellant.

Rice, HoLuinsHEAD & BECKER, for Respondents.

Points of Appellant:

First. No title to the lands granted by Congress by the Act
of June 29th, 1854, vested in the Territory of Minnesota; or
could vest.

Second. The Defendant acquired no rights under the Act of
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Incorporation and the Act of Congress approved June 29th,
1854.

Third. No rights having vested, Congress could resume the
grant, and the Repealing Act was valid and effectual.

Points of Respondents:

First. By the Act of Congress approved June 29th, 1854,
granting certain lands to the Territory of Minnesota to aid said
Territory in constructing a railroad, the Territory eo initants
upon the passage of the Act, acquired an interest and property
in the lands granted, which the Territory could grant and
convey.

Second. By the Act of the Legislature of Minnesota approved
March 4th, 1854, incorporating the Minnesota and North-
Western Railroad Company, the said Company acquired an in-
terest and property in all the land subsequently granted by
Congress to the Territory for the purposes of the road: which
interest became vested in said Company immediately upon the
passage of the Act by Congress and the organization of the
Company. :

TFird. The second section of the Act of Congress passed
August 4th, 1854, repealing the first-mentioned Act of Con-
gress, is repugnant to the Constitution of the United States,
and also to great and fundamental principles of the common
law. ’ '

By the Court.—WevLer, Chief Justice. This is an appeal
from the judgment of th. District Court, for the County of
Goodhue.

The United States brought an action of Trespass against the
Minnesota and North Western Rail Road Company, for enter-
ing upon certain lands of the United States, in the County of
Goodhue. The complaint alleges that on a certain day, the
Defendants, a body corporate, broke and entered the lands in
. question, and cut down and carried away certain trees, &c.

The Detendants admit the acts charged in the complaint
but set up by way of justification ; First, An Act of the Leg-
islature of Minnesota, approved March 4th, 1854, incorporat-

9
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ing said company, and a compliance with its provisions up to
the 29th of June, 1854; and

Second, The Act of Congress, approved June 29th, 1854,
granting certain lands to the Territory of Minnesota, to aid in
the construction of a I.ailroad, and a subsequent compliance
with all the provisions of the act first named.

Third, That pursuant to the authority given and rights con-
ferred by these acts, the Defendants on the tenth day of Octo-
ber, located the track of their Railroad, contemplated by the
acts in question, upon the locus in quo, and that the supposed
trespass, was committed by cutting and carrying away, trees
upon the track of said road, and in the construction of said
road.

The Plaintiff replies that the act ot Congress, approved
June 29th, 1854, was repealed by the act approved August
4th 1854, entitled “ An Act for the relief of Thomas Bron-
augh,” &e. :

To this reply the Defendant demurs, alleging that said act
of August 4th, is null and void.

The District Court sustained the demurrer and from this
judgment, the appeal in this case is taken.

The first question presenting itself for consideration in de-
ciding this case is, did the Territory of Minnesota acquire any,
and if any, what interest in the lands granted by Congress.

This question can best be answered by referring to the act
of Congress making the grant.

By reterring to this act it appears that the land «is hereby
granted to the Territory of Minnesota.” It alsc provides ¢ that
the land shall be held by the Territory;” again “the lands
hereby granted, shall be subject to the disposal of any Legisla-
ture thereof.” But again it is provided that « the lands unsold
shall revert to the United States.” From all this, it appears
manifest, if words are to be considered as the representatives of
ideas, that by the act of June 29th, 1854, a grant of a present
interest in the lands in question was made to the Territory.

Tt is true that the fourth section of the act provides that the
lands hereby granted shall be disposed of only in manner fol-
lowing, that is to say, no title shall rest in the said Territory
of Minnesota, nor shall any protest issue until a specified con-
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dition is performed. But it cannot be possible, that this sec-
tion was intended to annul the grant of a present interest,
which had been clearly made. The only fair and rational
meaning of this section is, that the power of disposal is quali-
fied, as it professes its object to be in the outset. In other
words it provides that no title shall be given by the Territory,
not subject to the condition which may divest the estate.

The phraseology of the section is probably not as well cho-
sen as might be desirable ; but in my judgment any other con-
struction would be absurd. ,

The conclusion, therefore, seems to me to be inevitable, that
a present estate was granted, subject to be divested, upon a
condition subsequent. - This construction gives full effect to
the manifest intention of the parties.

The next question arising is whether the Defendants acquir-
- ed any interest, and if so, what interest under this act of incor-
poration,and the first mentioned act of Congress.

Upon this point, the act of incorporation is clear and explicit.
By this act of incorporation it is provided that all such lands
as may be afterwards granted to the Territory by Congress to
aid in the construction of the Railroad, shall immediately
become the property of the Railroad Company, without any
further act or deed. The Railroad Company, therefore, so far
as this act can give it, acquired all the right and interest which
the Territory had acquired under the act of June 29th.

The Legislature had an undoubted right to transfer any
interest which might accrue to the Territory, and it unques-
tionably has done so.

The third and last question to be considered is: Had Con-
gress the right to revoke the grant, made Dby the act of June
29th, 18541

If T am right in the conclusions at which I have alread
arrived, it would, as it seems to me, necessarily follow that
Congress had not such a right.

An interest in or right to lands, franchises, &c., once vested
cannot be divested by any act of the grantor, unless by agree-
ment of the parties to the grant.

“Every grant of a franchise (says Judge Story) is necessarily
exclusive, so far as the grant extends, and cannot be resumed
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or interfered with. The Legislature cannot recall its grant nor
destroy it. In this respect, the grant of a franchise does not
differ from a grant of lands. In each case the particular
franchise or particularland is withdrawn from legislative oper-
ation, and the subject matter has passed from the hands of the
government.”

The old rule of law in cases of grants by the king in virtue
of his prerogative, was said to be that nothing passed without
clear and determinate words, and the grant was construed most
strongly against the grantee, though the rule was otherwise as
to private grants. This rigid rule had many qualifications and
has been materially modified.

If the royal grant was not a mere donation, or bounty, but
one founded on a consideration, the stern rule never applied,
and the grant was always construed favorable for the grantee,
or rather according to its fair meaning, for the grant is a con-
tract. 2 Kent, 556.

The grant of lands in this case was made upon a good con-
sideration.

The Act of Revocation is clearly in conflict with the Constitu-
tion of the United States. (Amendments to the Const., Art. 5.)
Private property can only be taken for public use, and then
only upon compensation being given.

Neither can any one be divested of his property but by due
course of law, that is, according to the practice of Courts of
Justice.

It is held by the Supreme Court of Pennsylvania, 2 Dall.,
304, that

“ A man can be divested of his property by the Legislature
only in three ways:

“First, By a stipulation between the Legislature and the
owner.

“Second, By Commissioners mutually elected by them

“Third, By a jury.

“ The Leglslature cannot of itself determine the amount of the
compensation.”

But, independent of the Constltutlonal provision referred to,
the Repealing Act is invalid.

There is a principle inherent in the nature of society, as old
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as civil government itself, which sets bounds to the powers of
legislation. It is the principle which protects the life, liberty
and property of the citizen from violation in the unjust exer-
cige of legislative powers. If the property of an individual
may be seized without compensation, our security for life, lib-
erty and property is not as great as we have generally sup-
posed. A claim to such a right is of a startling character.
Chief-Justice MarsuALL says, Peep vs. Fletcher, 6 Cranch, 87:
“If an act be done under a law, a succeeding Legislature can-
not undo it. The past cannot be recalled by the most absolute
power.”

It is not pretended that one Legislature can, in the legiti-
mate and ordinary course of legislation, bind a succeeding
Legislature ; but an act not expressly permitted by the Con-
stitution, which impairs or takes away rights vested under pre-
existing laws which are in the nature of contracts, is unjust,
unauthorized and void.

Such is the rule in all civilized States where the common or
the civil law is established.

The government of the United States is one of limited pow-
ers. It is only sovereign in a qualified sense. Congress can
do what the Constitution authorizes it to do, and no more.
Certain powers undoubtedly arise by implication, but no power
can be implied authorizing the Legislative department to take
a man’s property without compensation and without due
course of law. This power is not included in any general
grant of legislative powers. A power to do an act which has
been regarded as dishonest among individuals from time im-
memorial in all civilized countries, cannot be implied from any
of the powers granted by the Constitution; and, as such a
‘power is not expressly given, it cannot be exercised.
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Danigr Corr, Plaintiff in Error, vs. Roserr C. WarLes and
Eenramt P. Zirkre, Defendants in Error.

Under the Statute of Replevin of Wisconsin it is necessary to allege a wrongful taking :
and a Declaration from which such allegation is absent is bad upon demurrer, but
will be cured after verdict; and after a Plea upon the merits it is too late to review
an erroneous decision of the Court below in overruling the demurrer.

Under the Wisconsin Statute of Replevin, a Plea of the general issue to an action of
Replevin in the cepit puts in issue only the taking Land, the time and place where
(in cases where the place is material), but does not put in issue the title to the
property.

This Court will not award a new trial on the ground that the District Court refused an
adjournment asked to procure testimony impertinent to the issue, nor on account
of the admission of testimony in support or rejection of testimony in controversion
of an issue not made by the pleadings. Such testimony is immaterial, and, by legal
necessity, cannot influence the verdict. So of instructions to the Jury upon irrelevant
topics.

Where improper evidence is received, or competent evidence rejected, and exception
is taken, and the party excepting afterwards introduces legal evidence of the same
fact, he thereby waives all advantage of his exception.

The Court below charged the Jury *‘ That, if they believed from the evidence that the
property was forcibly taken from the Plaintiffs after its delivery to them by those un-
der whom the Defendant claims title, they must find for the Plaintiffs.”” Of this the
Defendant cannot complain, but rather the Plaintiffs, as proof simply of a wrongful
taking would have warranted a verdict.

A Lien may be assigned, but such assignment must be subordinate to the rights ef the
principal owner. An absolute sale of the property is tortuous, forfeits the lien, and
passes no benefit to the purchaser, except, in the case of an actual delivery, it pro-
tects him from an action of Trespass or Replevin in the cepit, against the principal
owner.

The length of time a Jury shall be kept together is a matter within the diseretion of
the Court, and cannot be reviewed on error.

Where, upon the trial, both parties consent that the Jury may take the minutes of Tes-
timony, and after the lapse of four hours the Judge recalls them and reads a Deposi-
tion which was introduced in evidence, it is not Error: especially in the absence of
a specific objection, and where the testimony is immaterial.

¢ The Jury find and return a verdict for the Plaintiffs and against the Defendant, and
costs of suit,”” in an action of Replevin, is a correet verdict in substance, and where
the intention is obvious, the Court will give effect to the verdict as intended. It may
be amended in matters of form. ‘The words ‘‘and for costs'’ must be rejected as
surplusage, but in no wise affect the finding apon the issue.

The Statute of Wisconsin which provides that the Jury shall assess the value of the
property claimed in Replevin is merely directory, and need not be followed except
in cases where an assessment is necessary as the foundation of judgment upon the
issue.
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".The question of costs must be determined by the Statutes in force at the time of the
trial; and, where the Jury fails to assess the value of the property in controversy,
the costs must be nominal. The Plaintiff in the action may waive this Error against
him and abide the verdict, but the defendant cannot complain.

" The decision of a District Court en a motion for a new trial cannot be revnewed on
Error.

"Where in an action of Replevin the Jury find generally for the Plaintiff with costs, this
Court will 8o amend the verdict and judgment as to assess the damages at six cents
and limit the costs recoverable to the same sum,

This was an action of Replevin, brought in the year 1850,
in the County of Washington. The Declaration charges the
Defendant. with the taking, and wnjust detention, of a quan-
tity of lumber and lath, of the estimated value of $800, on the
12th day of September, 1850, of the Plaintiffs.

The Defendant demurred to the Declaration, assigning,
-among other grounds, the following, viz:

There is no allegation that the property claimed was wrong-
fully or illegally taken at the time and place in the Decl#ra-
tion mentioned.

The Declaration does not allege a wrongful taking and de-
tentjon of the property claimed by the Defendant.

The demurrer was overruted by the Court below, and the
Defendant pleaded ever denying the taking and detention in
manner and form, &ec.

The action came on for trial at the October Tex m, 1852. At
this Term the Defendant moved for a continuance upon affi-
davit, showing the absence of testimony affecting the title to
the property in controversy. His Honor, Judge CoorEkr, over-
ruled the motion, and the trial was proceeded with.

One of the Plaintiffs being called and sworn, was shown a
written Agreement purporting to be executed between the
Plaintiffs and one McLaughlin, April 29th, 1850, witnessed by
one Thomas Keeling. The witness testified that the Plaintiffs
were partners, and he signed the instrument and saw McLaugh-
lin sign it.

Christopher Pelon testified that lumber of the description
of that claimed was taken forcibly from the possession of the
Plaintiffs, and also the manner in which they acquired possession.
After which the Plaintiffs offered in evidence the agreement tes-
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tified to by one of the Plaintiffs asbefore stated. Totheintrodue-
tion of this agreement the Defendant objected, on the grounds :
Fiirst, The paper is not properly proved, being authenticated by
one of the parties and not by the subscribing witness. This ob-
jection was overruled, and further objection was made that the
agreement was irrelevant, as neither the parties nor the prop--
erty in dispute were shown to be connected with the instru-
ment. Whereupon, the Plaintiff offered Robert C. Waples,
one of the Plaintiffs: to which the Defendant objected, that
he was a party to the action, and the issue having been joined
before parties were made competent by statute to testify, must
be tried without reference to such statutes. The Court over-
ruled the objection, and the Defendant excepted.

. Waples testified, substantially, that a contract between one

Perkins and McLaughlin, of date April 18th, 1850, was not in
his possession, and had not been attainable by him: that a
contract between the Plaintiffs and McLaughlin, of date Nov.
14, 1849, had been torn up at the request of McLaughlin’s
agent.

To this evidence the Defendant objected. The objection was
overruled and exception noted.

The written Agreement of April 29th, 1850, between Plain-
tiffs and McLaughlin, was again offered and was received un--
der objection.

By this Agreement, in substance, so far as here relevant, the
Plaintiff agreed to pay and deliver to McLaughlin certain notes
and drafts, amounting to $7,580 08, in consideration of which
MecLaughlin agreed to deliver to the Plaintiffs 500,000 feet of
white-pine lumber, to be sawed according to a contract be-
tween one Perkins and McLaughlin, of date April 18th,1850:
all of which lumber, with the lath and slats made therefrom,
McLaughlin agreed to deliver to the Plaintiffs, at the Ware-
house Eddy, St. Croix Falls, at $10 per thousand for lumber,
and $2 per thousand for lath. It was also agreed that, in case
accident prevented the lumber from being sawed, then a con-
tract between Plaintiff and McLaughlin, of date November
14,1849, should be of force : otherwise void. Plaintiffs agreed
to superintend the sawing by an agent, witnessed by Thomas
Keeling.
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Waples further testified that lumber and lath, made under
this contract, was afterwards in Defendant’s possession, and
was the lumber replevied.

Christopher Pelon, recalled, said that he superintended the
sawing of the lumber and lath sawed under this contract, and
that it came to Plaintiff’s possession.

The Plaintiff then offered to read in evidenee the deposition
of George W. Brownell, which was objected to on the ground
that the certificate of the Commissioner before whom it was
taken is defective and insufficient, and not in compliance with
the Statute. The objection was overruled, and the decision
excepted to. The purport of the testimony received under the
Deposition was, to establish title to the property in dispute in
the Plaintiffs.

The testimony of the Plaintiffs having closed, the Defend-
ant was sworn, and testified that he bought the property in
dispute of one Perkins. ‘

The Defendant here offered to prove that the Plaintiffs had
refused to pay one of the notes mentioned in the contract of
April 29th, 1850: to which the Plaintiffs objected, and the
objection was sustained. The Defendant excepted.

Testimony was also offered and received tending to show,
that the Defendant purchased the lumber and lath in contro-
versy of Perkins, who had a lien for sawing. :

The testimony closed, and His Honor, the Judge, charged
the jury:

First. That if they believed, from the evidence, that the
lumber in controversy was delivered to the Plaintiffs, or their
agent, at the Warehouse Eddy, it is a delivery to the Plain-
tiffs under the contract: and they must find for the Plaintiffs.

The Defendant excepted.

Sesond. That, if the jury believed, from the evidence, that
the lumber in controversy was forcibly taken from the posses-
gion of the Plaintiffs after delivery to them, by those under
whom Defendant claims title, they must find for the Plaintiffs.

The Defendant excepted. .

Third. That, if the jury believed that after the lumber was
sawed it was delivered to the agent of McLaughlin, or the
Plaintiffs, by those who sawed it under the contract or suffered
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the agent to take possession of it, and by him put into posses-
sion of Plaintiffs, the Plaintiffs’ title is good, and they must
recover.

The Defendant excepted.

Fourth. That, if the jury believed that those who sawed
the lumber delivered it without receiving their pay, they lost
their lien upon the lumber.

The Defendant excepted.

The Defendant requested the Judge to charge, that if the
Plaintiffs relied upon the written contract for title to the lum-
ber, they must show performance of the conditions precedent
by them to be performed in the said contract.

The Court refused so to charge, and the Defendant excepted. -

The Defendant also requested the Court to charge the jury,
that it the sawyers of the lumber had a lien for their labor
the raftsman who rafted it could make no delivery to deprive
them of such lien.

The Judge charged, that under such facts no such delivery
could be made to the prejudice of the lien unless the raftsman
was the agent of, or in the employ of the sawyer or the Plain-
tiffs, in which case a delivery to him was a delivery to the
Plaintiffs. :

The Defendant also requested the Judge to charge, that the
Statutes of Wisconsin gave a lien to original contractors per-
forming labor on lumber under contract for one year.

The Judge refused so to charge, but did charge: that such
lien existed for six months, and was lost upon voluntary sever-
ance of possession. The Defendant excepted.

The Defendant also. requested the Judge to charge, that if
‘they believed the sawyer was in possession under his lien, and,
being so in possession, sold to the Defendant, for valuable con-
sideration, without notice of any adverse claim, the title to the
disputed property was in the Defendant.

The Judge refused so to charge, but did charge: that alien
for labor bestowed gave no right to the party having such lien
to sell the property, except in pursuance of the Statute and
by process of law. The Defendant excepted.

The jury retired; and, after an absence of some time, re-
turned into Court, and informed the Court that they were un-
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able to agree, and requested further instructions. The Court in-
formed them that the questions of fact were theirs to consider
exclusively, and that he could give them no instructions ; but
for the information of the jury, commenced to read to them the
minutes of testimony : whereupon, counsel upon both sides con-
sented that the minutes be delivered to the jury. The jury
retired, and after they had been absent for four hours, the

~Judge discovered that by inadvertance he had omitted to sub-
mit to them the Deposition which was read in evidence : upon
which the jury were recalled, and the Deposition read to
them.

The record shows a general exception to the proceedings of
the Judge.

The jury returned a verdict, finding the title of the property
in the Plaintiffs, and. the right of possession in them: and
found in favor of the Plaintiffs, and against the Defendant, with
costs.

The Defendant objected to the verdict,—

First. That it did not assess the value of the property, as
required by statute.

Second. That it was not in accordance with the declaration,
and not a correct verdict upon the issue.

Third. That it was insufficient, and judgment could not be
rendered upon the issue thereon.

Fourth. That it was against the law and evidence of the
case.

Upon a statement of the case, of which the substance is here
given, the Defendant moved in the Court below for a new
trial. The motion was denied, and the case is brought into
this Court by writ of Error.

Awrs & Vax Errew, for Plaintiff in Error.

Emverr & Moss, for Defendants in Error.

By the Couwrt—Cuatrierp, J. I think the motion of the
Defendants in Error to dismiss the writ of Error in this case,

should be denied. It is not allowable to controvert the record
by affidavit, and the record shows that the judgment was ren-



140 CASES IN THE SUPREME COURT.

Daniel Coit v. Robert C. Waples and Ephraim P, Zirkle,

dered in February, previous to the issuing of the writ of Error,
in August. The return day of the writ of Error is sufficiently
definite. o

In my opinion the District Court erred in overruling the
demurrer of the Defendants below, to the Plaintiff’s declara-
tion. The first and third causes of demurrer specially assigned
were good. But the Defendants below, have elected not to
stand upon their demurrer in the case, and have pleaded issua-
bly, concluding to the country. They have thereby waived
all exception to the decision of the District Court on their
demurrer. The case stands here precisely as if no demurrer
had been interposed. 1 Denio’s Rep. 222. 6 Iill’s Rep. 621.

The defect in the declaration was the absence of the word |
‘“wrongful,” in the charge against the Defendants below, for
taking the property, the action being Replevin. The Plaintiffs
below should have alleged that the Defendant wrongfully took
the property. The language of the Statute under which the
action was brought, I think such as to require it, and was this
a casc of first impression, I should be inclined to the opinion
that the defect or omission would sustain a motion in arrest of
judgment after verdict, or a writ of Error after judgment.
The Statute of Replevin of New York, was, in this respect,
precisely like the Statute of Wisconsin, under which this ac-
tion was brought. In the case of Reynolds vs. Lounsbury,
(6 Iills Rep. 534,) which arose under the New York Statute
of Replevin, this very question was made and decided. Brox-
soN J.,in delivering the opinion of the Court, said, “The
Plaintiff should have alleged that the Defendant wrongfully
took the property; but the defect is cured by the verdict. We
must now presume that the Court would not have allowed a
recovery unless it appeared that the taking was wrongful.”
This authority is too direct and of too high a character to be
disregarded, especially upon a doubtful question like this. I
therefore adopt the opinion of the Supreme Court of New
York upon this question, and hold that the said defect in the
declaration in this case, is cured by the verdict.

Before considering the other questions in this case, it is best
to define the issue between the parties and their respective
rights under it.
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The declaration is in Replevin in the cepit—alleging that the.
Defendent below took the property and unjustly detained the
same, &c. The plea is non cepit—that the Defendant below
did not take and detain the property in manner and form,. &e.

The Plaintiff in Error insists that this issue involves the
question of title to the property—that the Plaintiffs below,
could not, under this issue, recover the property without estab-
lishing, by proof upon the trial, their title to it, and that if the
Defendant below had succeeded upon the trial of the issue, he
would have been entitled to judgment pro retorno habendo.

The Plaintiff in error claims that, under the Statute of Wis-
consin in force here when the action was brought, this is the
effect and extent of the issue made by his plea, because the
declaration alleges and the plea denies the unjust detention as
well as the taking. He is manifestly wrong in this position.

The Statute of Wisconsin gives the action of Replevin in
two distinct classes of cases and defines the effect of the plea
of the general issue in each class.

1. It retains and simplifies the proceedings in the common
law action of Replevin, which could be maintained only in
cases in which the wrongful taking of the property was al-
leged.

2. As a substitute for the common law action of detinue,
(which was abolished,) it gives the action of Replevin in cases
in which the wrongful detention only, and not the wrongful
taking is complained of.

In the former class of cases, the wrongful takmg is the gist
of the action, and the Statute is silent as to what the declara-
tion shall contain; thus leaving the declaration in such a case
to be guided and governed by the rules of pleading applicable
thereto in the common law action of Replevin. But the
Statute declares that, ¢ the plea of the general issue shall be
as heretofore (referring directly to the form of the plea of the
general issue in the action at common law,) that the Defendant
did not take,” &c., and that ¢ such plea shall put in issue, not
only the taking, * * * but suchtakingin the placestated
where the place is material.” The only change which the
Statute makes in the effect of this plea is this—that it does not
put inissue the place of the taking, unless the place be material.
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At common law this plea put in issue the place of taking in
all cases, and required the Plaintiff to prove the taking in the
place stated, or fail in his action.

In the latter class of cases, the Statute directs what the
declaration shall contain as well as what the plea of the gene-
ral issue shall be. This plea, which is directly responsive to
the allegation which the Statute requires the declaration to
contain, is exactly the same that the plea of the general issue,
—non detinet—was in the old action of detinue. The Statute
declares that this plea “shall put in issue, not only the deten-
tion of the goods, &ec., but also the property of the Plaintiff
therein.” Such was the effect of the same plea in the old
action of detinue. Itis only in this class of actions of Re-
plevin, in which the wrongful detention is, as it was in the old
action of detinue, the gist of the action, that the plea of non
detinet is allowable, and it is this plea only which the Statute
declares, shall put in issue the Plaintiff’s title to the property
in question. '

In each of these two classes of cases in Replevin, the plea
of the general issue as prescribed by the Statute, is based upon
this well established rule of common law pleading,—that it is
the proper office of the plea of the general issue to deny the
gist of action in which it is pleaded, and make the issue thereon.

The taking of the property being complained of in this case,
it falls within the class first above stated; consequently the
declaration plea and issue must be controlled by the common
law rules governing the action, except so far as the effect of
the plea is relaxed by the provisions of the Statute—a modifi-
cation relieving the Plaintiffs below from making, in this case,
proof of a taking in the place stated in their declaration,—the
place not being material in the case, if within the county.
The declaration is in the form used at common law, (except
the absence of the word “wrongful” the question upon
which has been disposed of,) alleging that the Defendant took
the property and detained the same against sureties and
pledges until, &e. Though a detainer is, in such cases, always
alleged to show that the necessity for the writ continued until
its issuance, the taking is the gist of the action, upon which
alone can an issue be formed by the single plea of the general
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issue—non cepit. The detainer in such a case is not traversa-
ble under that plea. The Plaintiff need only prove the
wrongful taking to entitle him to a verdict. He need not go
farther and prove the detainer, for a wrongful taking is ¢pso
JSacto a wrongful detainer. A plea of non detinet in such
a case would be a nullity, and a like plea included in a plea
of non cepit, as in this case, is mere surplusage.

It is an mdlsputable rule at common law, that the plea of
non cepzt in Replevin puts in issue only the taking of the pro-
perty in the place stated, and does not involve the question of
title, or entitle the Defendant to judgment for a return of the
property, though he succeeded upon the trial. 2 Greenleaf’s
Ev. § 562.

The sections of the Statute of Wisconsin defining the pleas
and the effect of the pleas of the general issue in Replevin are
literal transcripts from the New York Statute of Replevin.

The Courts of New York, during the whole time while the
Statute of Replevin of that State was in force, applied to the
issue upon non cepit in Replevin, the common law rules in
every respect, except to dispense with the proof of the taking
in the place stated, in cases in which the place was not mate-
rial. 3 Wend. Rep. 667. 4 ¢b. 216. 8 ¢b. 448. 15 ¢b. 324.
3 Comstock’s Rep. 506.

I think the rule there adopted, right, and founded upon the
correct construction of the Statute applied to the pre-existing
rules of the common law with reference to which it was
enacted.

It follows that the only questlon at issue to be determined
by the trial of this cause in the District Court was this,—did
the Defendant below wrongfully take the property described
in the declaration ¢

That he took it, the Defendant below, himself, testified. He
took it under a contract of purchase from Mr. Perkins, but he
could not, under the issue, avail himself of Perkins’ title or
lien, or of his own title derived from Perkins, as a defence.
Had he been able to testify or show that Perkins was, at the
time of making the contract of sale, in the actual and lawful
possession of the property, and that he took it by actual de-
levery from Perkins, it would have been a competent and good
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defence, even under this issue. It would have purged the
taking of tortiousness,—not because it would have been ac-
- companied with a title or transfer of title, but because it would
have been without force and by the consent and delewery of a
person or bailee having the lawful possession. Admitting that
Perkins had the actual and lawful possession under a valid
lien, the testimony of the Defendant below does not show that
Perkins delivered the property to him,—so as to bring the
case within the principle stated, and without a delivery—all
the delivery of which the property was susceptible, the taking
of the Defendant below was in the law wrongful. 1 Wend.
Rep. 109; 19 b 431 ; 3 Com’k Rep. 506. It does not appear
that this question was raised upon the trial in the Court below.
The District Court did not err in denying the motion of the
Defendant below for a continuance. The absent evidence, as
set forth in the affidavits for the continuance, was not perti-
nent to or admissible under the issue joined in the case. It
referred exclusively to the question of title to the property.
For the same reason the exceptions taken by the Defendant
below to the decisions of the District Court admitting in evi-
dence the deposition of G. W. Brownell, and the contract be-
. tween the Plaintiffs below and McLaughlin, and rejecting the
testimony of Mr. Ames, are not well founded. The admission
or rejection of evidence to prove a fact admitted by the plead-
ings is not error. Such evidence is merely redundant, and
whether it be competent or incompetent, sufficient or insuffi-
cient to prove the fact so admitted, it does not in the least
change the case. To illustrate, suppose in an action of debt
-on bond, the Defendant pleads only solvit ad diem which admits
the execution of the bond, would it be error for which the
judgment against the Defendant would be reversed, for the
Court to receive evidence offered by the Plaintiff to prove,
simply, the execution of the bond? and would it make any
difference whether such evidence was competent or incompe-
tent.for that single purpose? I think not, because it would
neither strengthen, weaken or waive the Defendant’s admission
on the record by which he was stopped from denying the exe-
cution of the bond. So in this case the Defendant below, by
his single plea of non cepit, admitted on the record the fact
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that the property was the Plaintiff’s and he was thereby estop-
ped from denying it. Though the Plaintiffs below offered, and
the Court admitted the said contract and deposition in evidence
to prove that fact, it neither strengthened, weakened or waived
the admission thereof on the record; consequently it could
not, under the issue, injure the Defendant below or aggravate
the injury which he had done himself by his plea. The evi-
dence was certainly unnecessary to the admitted title to the
property. Had such title been in issue, it would have been
material to that question, and made it incumbent upon this
Court to pronounce upon every exception to it. But as the
title to the property was not in controversy, and this evidence
of title merely redundant and useless, it is not necessary to
examine the specific objections made to either the said contract
or depositions.

The District Court was clearly right in rejecting the evidence
of Mr. Ames offered by the Defendant below to controvert the
admission and overrule the estoppel made by his plea.

The identity of the property was a proper and necessary
subject of proof upon the trial, and the deposition of Brownell
had some reference to it. This would have made it necessary
for this Court to pass upon all the objections made to that
deposition by the Defendant below, had he not by his own
testimony on the trial, put the question of identity at rest.
He testified how, why and where he took the property; to
what place he was going and how far he had got with it, when
it was replevied and taken from him, and then said, with ref-
erence to the lumber, “it is the same lumber in controversy,”
and relative to the lath on the raft of lumber, he added that
they were “the same lath in controversy in this sunit.” After
thus testifying, the Defendant could not consistently dispute
the identity of the property.

A party waives and defeats the effect of his exception
founded on the absence, or erroneous admission, of evidence of
a fact against him, if he afterwards in his own behalf prove
the same fact or produce and insist upon proper evidence of it.
16 Wend. Rep. 663 ; 2 Hill's Rep. 206, 6205 7 Wend. Rep.
877. This exception is within that rule, which loses nothing
of its f({l(’)ce by its application to the testimony of the party
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himself, voluntarily given in his own favor, under the Statute,
declaring parties competent witnesses,—a Statute which, being
only remedial, applied as well to cases pending at the time
when it took effect as to cases commenced after that time.

" The Defendant below took exceptions to four distinct points
in the charge or instructions of the District Court to the jury
in this case. These exceptions, like the questions upon the
admission of evidence in the case, must be considered with
reference to the only issue made by the pleading therein. To
do this properly, it will be useful to advert to a rule which has
long obtained and is well settled, and which is applicable to
the questions which arose upon the admission of evidence in
this case as well as to those made upon the exceptions to the
charge of the Court below to the jury. The rule referred to is
this: that even upon a bill of exceptions, an error in the Court
below, which, on its face and by legal necessity, could do no
injury, is not cause for a new trial. The People vs. Wiley,
38 Hill's Rep.195; Willoughly vs. Comstock, ib. 392 ; Hayden
vs. Palmer, 2 Hill's Rep. 206; 23 Wend. Rep. 79.

The first, third and fourth exceptions to the charge of the
District Court have reference exclusively to the question of
title to the property, and could not, by any legal possibility,
have any application to the only issue upon which the jury
were to pass,—that of the wrongful taking. Had the title to
the property been in issue, these three exceptions would have
been pertinent, though not well taken; for they were correct
in principle and would have been proper upon an issue of title.
As the case stands, these instructions and the exceptions to
them are wholly outside of the issue, and consequently they
show upon their face, that, even if they had been erroneous in
principle, they could not, by any legal necessity, have done
any injury to the Defendant below.

The second exception is within the issue, and is taken to an
instruction given by the District Court to the jury in the fol-
lowing language : “That if the jury believe from the evidence
that the lumber in controversy was forcibly taken from. the
possession of the Plaintiffs after delivery to them by those
under whom the Defendant claims title, they must find for the
Plaintiffs.”
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There is no error against the Defendant below in this in-
struction. It is more favorable to him than he had any legal
right to ask. Had the jury found a verdict for the Defendant
below the Plaintiffs might well have complained of this in-
struction, for it imposed improper restrictions upon their right
to recover under the issue. They had a right to have the jury
. instructed to the effect that if they believed from the evidence.
that the Defendant below, wrongfully took the property in
controversy previous to the commencement of the action, they
ought to find a verdict for the Plaintiffs below. It was Error
against the Plaintiffs below, for Court to so instruct the jury
a8 to confine or limit their right to recover to a forcible taking
of the property from their possession after a delivery to them
by those under whom the Defendant below claimed title. The
title to the property was, by the plea of the Defendant below,
admitted to be in the Plaintiffs below, and title alone without
any other possession than that which it constructively give,
is sufficient to maintain the action in favor of the owner against
one who wrongfully takes possession. This exception on the
part of the Defendant below, is not well taken.

The District Court did not commit any Error against the
Defendant below, in refusing some and qualifying others of the
instructions asked by him to be given to the jury. They all
related to the title to the property or to an outstanding right
of possession under a lien, which is a special title,—matters
which the defendant bel.w had no legal right to set up, with-
out pleading them or giving notice thereof with his plea of
the general issue. Th. uxceptions to these decisions of the
District Court are all wi.hin the principle applied to the first,
third and fourth exgeptions taken to the charge of the District
Court to the jury. [ The lien, if well founded, was a personal
privilege of the holder, and when he sold the property to the
Defendant below, without due process of law, pursuant to the
Statute of Wisconsin, authorizing proceedings for the enforce-
ment of such lien against the property, he forfeited his lien,
and it was wholly gone. / Neither he or the person to whom
he sold the property, could after such sale, set up such lien
against the owner of the general title, even if it had been
properly pleaded. Though a lien may be assignable and may
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" be assigned as such without forfeiture, the assignment must
be made in strict subordination to, and not in violation of the
property of the principal owner. If the lien-holder sell the
property, as in this case, and not merely the lien, the sale is
tortious and works a forteiture of the lien. All the benefit
which the purchaser in such case can derive from such a pur-
chase is a protection against an action of trespass or replevin,
in the cepit in favor of the principal owner, if the property be
actually delivered to him by the lien holder. Unless the prop-
erty be so actually delivered to him, the purchase affords him
no protection whatever. Nash vs. Mosher 19, Wend. Rep. 431;
Ely vs. Ehle, 3 Com’k Rep. 506.

Was there any error in the action of the District Court,
subsequent to the submission of the case to the jury? And if
80, was it of such a character, affecting the merits of the issue,
as to be the subject of review on error?

The length of time during which a jury shall be kept to-
gether for consultation is a matter within the discretion of the
Court. So, when & jury come into Court and report a disagree-
ment, it rests in the discretion of the Court, whether they
ghall be discharged or sent out again for further consultation.
The exercise of this discretion cannot be reviewed on error.
The People vs. Green,13 Wend. Rep. 55.

The first time the jury returned into Court after they had
been charged and sent out, they reported that they were una-
ble to agree and asked for further instructions relative to the
testimony. The Court answered “ that the matter requested
by them was a matter of fact for them to ascertain, and exclu-
sively belonged to them to find, and that he could not instruct
them as requested.” So far the Defendant below had no cause
to complain, for the Court was within the strictest rules of
propriety. But he added ¢“that for the information of the
jury the Court would read from the minutes of the trial the
testimony given and submitted during the trial,” and he com-
menced to do so. This would have been erroneous had either
party objected to it ; but so far from objecting, both parties
consented, that the jury might, instead of waiting to hear them
read, take the minutes and retire for further consultation.
Neither party can now complain of that.
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The Court at that time, through inadvertence, omitted to
read or give to the jury, that part of the deposition of Brownell
which had been read to them as evidence upon the trial. Some
four hours afterwards the Court recalled the jury and stated to
them his omission and then read to them that portion of the
.said deposition which had been admitted in evidence upon the
trial. The Defendant below made no separate and distinct
objection to this act of the Court, but includes it in one gen-
eral objection to all the proceedings subsequent to the charge
to the jury and previous to the rendition of the verdict. Though
the exception is thus general and, in strict practice, of doubtful
validity, I prefer, in considering it, to regard it as sufficient.
The Court proposed to read to the jury “the testimony given
and submitted during the trial.” This deposition was part of
that testimony and if he submitted any he should have sub-
mitted the whole. The testimony means the whole testimony.
I think the fair construction of the consent given by the par-
ties that the jury might take the minutes of the testimony, in-
cluded such parts of this deposition as had been used upon
the trial. It must be so considered in the absence of any sepa-
rate and specific objection at the time when it was read. Under
the circumstances, as they appear upon the record, there was
no impropriety in so reading that deposition to the jury. Vide
Henlow vs. Leonard, T John. R. 250.

Baut if there had been, no injury could have resulted from it
to the Defendant, because the testimony was, as is herein-
before determined, immaterial to the issue then in the hands
of the jury.
~ The questions upon the verdict remain to be considered, and
like the other questions in the case, they must be considered
with reference to the only issue made by the pleadings.

So much of the verdict as finds the title and right of posses-
sion of the property in controversy to be in the Plaintiffs below,
is outside of the issue—determines a fact not disputed, but di-
rectly admitted by the pleadings, and must therefore be re-
jected as surplusage. Patterson vs. U. 8., 2 Wheat. I.221.
Bacon vs. Callendar,6 Mass. R.308. Leineweaver vs. Stoever,
17. Sergeant & Rawles, R. 291. Wells vs. Garland, 2 Virg.
QCas. 471.  Pojepscot Proprietors wvs. Nicholas 1, Fairf. R.
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256. It cannot vitiate the remaining part of the verdict,
which must stand or fall by the legal effect of the terms in
which it was given. Rejecting the surplusage, the verdict
would stand in the following language: “The jury find and
return a verdict for said Plaintiffs, and against said Defend-
ants, and costs of suit.”

It is objected that “this verdict does not find that the prop-
erty was taken or detained by the Defendants as is alleged in
the declaration and denied by the plea.”

I think it does so find,and as plainly as if the jury had form-
ally said ‘that the Defendant did take and detain the property
described in the declaration inmanner and form,”&e. That such
was the intention of the jury is clearly manifest ; and when the
intention of the jury is unequivocally, though it may be inform-
ally expressed, and is responsive to the Court, it is the obvious

- duty of the Court to give effect to it by rendering judgment
thereon. Though a verdict cannot be changed in point of sub-
stance, it may be so amended in point of form or language as to
give the real intention full expression in properlegal terms. It
is usual for the Clerk, under the direction of the Court, to enter
itin proper form at the time of its rendition, however informally
it may be pronounced by the jury ; and if the Clerk commit an
error in making the entry, it may be afterwards amended by the
Court, according to the truth. Grakam’s Practice, 662, 2d
Ed. It is the constant and almost invariable practice for juries
upon the trials of issues in personal actions, to render their
verdicts, when in favor of the Plaintiff,in this language : “We

. find for the Plaintiff Dollars,” inserting the amount of
damages,—and when in favor of the Defendant, in this lan-
guage: “We find for the Defendant ”; or this: “ We find no
cause of action.” I am not aware of any casc in which such a
verdict has been held bad for uncertainty or insufficiency. On
the contrary, such verdicts have always within the limits of
my reading and practice, been received by the Courts and put
in form proper for judgment ; and under the nis: prius system
which formerly prevailed in New York, upon such verdicts the-

_postea was always made up in full form according to the effect
of the intent of the verdict upon the issue. It was that the
jury “upon their oaths do say that the said Defendant did (or-
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“did not” according to the real finding) undertake and prom-
ise (or “is guilty,” or “ not guilty,” according to the issue) in
manner and form as the said Plaintiff has above thereof com-
plained against him, and (if the verdict was for the Plaintiff)
they assess the damages,” &e.

The verdict in this case is quite as clear, definite, direct and
responsive to the issue as those mentioned above. It is in terms
not only ¢ for the Plaintiff,” but “against the Defendant.” Tt
must be held good unless it be bad for other reasons.

It was urged upon the argument, though not made a point
in the brief, that the whole verdict was erroneous be-
cause the jury thereby awarded costs to the Plaintiffs below.
The jury did not specity any amount of costs.

Admitting that it was beyond the province and power of
the jury to determine which party was entitled to costs, the
verdict would be void to that extent only. It would not viti-
ate their finding upon the issue. The part relating to costs
would be rejected as surplusage. 2 Wheat. R. 221. 6 Mass.
R.303. But is it true that the jury have no power to find
costs? A verdict for the Plaintiff in strict form at common
law always contains a nominal sum for costs, and that forms
the foundation for the Court to adjudge costs of <ncrease (the
taxable costs) to the party. Whether or not it be proper under
either the old system of practice in Wisconsin, or our present
gystem, for the jury to find costs, it is not necessary now to
decide, for that part of the verdict in this case, not finding even
a nominal sum for costs, (and it could not properly do more,)
ig void for uncertainty, and must in any event be rejected as
surplusage. Judgment for costs must in this case be given or
withheld by virtue of the statute of costs alone.

The jury did not in this case assess to the Plaintiffs any
damages, nor did they assess the value of the property in con-
troversy, as the statute of Wisconsin required. The Plaintiff
in error now insists that these omissions are fatal to the ver-
dict, and that no judgment could be legally rendered upon it.

The Statute of Wisconsin under which this action was com-,
menced, provided that ‘“if upon the trial of the cause [upon
issue of fact] the verdict be in favor of the Plaintiff, the same
jury shall assess the damages which he has sustained,” &c.,
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and that it shall also be the duty of the jury upon such trial
of the cause **¥** to assess the value of the goods and chattels
specified in the declaration.”

The question arising upon the want of an assessment of dam-
sges, is settled by both general principles and adjudicated
cases. Whenever a Plaintiff recovers upon the whole record,
whether the issue or issues be of law or of fact, or both, he is,
of course, and as a matter of legal right, entitled to judgment™
for nominal damages ; and if such recovery be by the verdict
of a jury upon an issue of fact, and the jury fail to assess any
damages by the verdict, the Court in which the verdict was
rendered, or the appellate Court to which the case may be
taken, may amend the verdict by adding nominal damages. In
such case the judgment will not be arrested or reversed for
that cause alone, but the Court will amend the verdict by add-
ing thereto, what the law implies in every case of legal recov-
ery, nominal damages at least, or consider it done by the
statute of jeofails and amendments. 7 Cow. R. 29, 425. 3
Wend. R. 667. 12 Wend. R. 161. 8 Cow. R. 652, dc.

The counsel for the respective parties differ in relation to the
statute to which this Court ought to look in solving the ques-
tion growing out of the absence of any assessment of value of
the property by the verdict—the suit having been commenced
under the old statute of Wisconsin, and the trial had and ver-
dict rendered since the Revised Statutes of Minnesota took
effect. The Plaintiff in error insists that it must be controlled
by the old statutes of Wisconsin, while the Defendants in error
contend that the Revised Statutes of Minnesota must govern.
As it is somewhat doubtful which of these two Statutes ought
to be applied, and as the Plaintiff in error contends that the
verdict is, for this reason, fatally defective under either, I pre-
fer to consider it with reference to the old Statutes of Wiscon-
sin. I do this more readily because, to my mind, it is very
clear that this case is not one in which the jury would have
been required by Sec. 38 of Chap. 71 (page 856) of the Rev.

. Stat. of Minnesota, to assess tho value of the property, because,

First, The property had been delivered to the Plaintiffs be-
low under the writ of Replevin,

And, Second, The Defendant below had not by his plea
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claimed a return thereof, or formed an issue entitling him to
judgment for a return thereof upon a verdict in his favor.

Under that Statute it is only in cases in which the verdict may
require a change,the possession of the property or payment there-
for, that the value of the property is required to be assessed, and
the obvious purpose of that assessment is to enable the Court
to render judgment for the possession or return of the property,
or for the assessed value thereof, in case a return or delivery
cannot be had, as is provided by Sec. 70 of the same Chap.
(p. 360.) |

The Statute of Wisconsin is in direct terms, that the jury
shall assess the value of the property, and it makes no distine-
tion in this respect, between different cases, having different
issues requiring different judgments. Is this Statute to be so
construed as to be deemed mandatory and arbitrarily impera-
tive in all cases, whether such assessment be necessary to the
judgment upon the issue, or not? Or is it to be construed as
directory only and not to be necessarily followed in cases in
which such assessment is not required for the purposes of the
judgment authorized by the Statute to be rendered upon the
issue? I think the latter construction the reasonable and true
one. The former would, in many cases, make such assessment
a mere troublesome and sometimes expensive performance of
legal nonsense.

In cases in which the Plaintiff failed to obtain the property
on his writ of Replevin, and recovered upon the whole record,
the Statute authorized a judgment in his favor, that the property
be replevied and delivered to him, or in failure thereof, that
he recover from the Defendant the assessed value of it. The
necessity of an assessment of the value in such cases is obvious-
In cases in which the Defendant, after having pleaded a plea
entitling him to a return of the property replevied from him,
succeeded upon the trial, he could by the Statute have judg-
ment for a return or for the assessed value of the property, at
his election. The necessity for an assessment in such cases is
also obvious. So it is in gases in which the Defendant had so
pleaded and the verdict was for the Plaintiff for part of the
property and in favor of the Defendant for the residue. And
8o in cases where the Plaintiff or Defendant claimed under a
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lien for a sum less than the value of the property. It was,
doubtless, with reference to and for the purposes of the judg-
ments authorized by the Statute to be rendered in these and
the like cases and with reference to costs that the Statute re-
quired such assessment of the value of the property to be
included in the verdict. But in a case like the one at bar, in
which the property was delivered to the Plaintiff on his writ
of replevin, and in which the Defendant could not under his
plea, possibly have judgment for & return on a verdict in his
favor, such assessment could not, it seems to me, in view of
the Statute, and its object and design, be deemed to be an
indispensable attribute of the verdict, which could determine
nothing between the parties but the single act of taking, or an
absolute pre-requisite to judgment thereon.

The decision in the case of Hawley vs. Green & Brooks, 18

Wend. Rep. 654, confirms me in this view. That case arose
under a section of the Revised Statutes of New York in the
same language used in the section of the Statute of Wisconsin
under consideration, and the verdict in that case did not con-
tain any assessment of the value of the property. The Plain-
tiff perfected and collected his judgment for costs of increase.
The Defendant afterwards moved to set aside the judgment as
to such costs, and that the Plaintiff refused. The motion was
granted on the ground that the better construction of the Stat-
ute was, that such assessment of value was necessary to judg-
ment for costs. The Defendant did not in that case attempt
to disturb the judgment for nominal damages and nominal
costs founded upon the verdict. That part of that judgment
was thus admitted to be regular and valid, and to that extent
that case is an authority in this.

The code of procedure in New York, from which our Statute
upon this subject is copied, dispenses with such assessment of
value in cases in which it is not necessary to the judgment to
be rendered. While this change preserves all the rights and
protects all the interests of parties dependent upon such assess-
ment, it manifests quite clearly the design and purposes there-
of under the old Statute, and that it was never necessary to
make such assessment, or reasonable to require it to be made,
in cases in which it could not effect the proper judgment upon
the issue.
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The judgment for costs in this case must rest upon the
Statutes of this Territory, in force at the time of the rendition
of the verdict. Section 62, page 15, of the Amendments to
the Revised Statutes reaches this subject, if it does not also
embrace the question arising upon the want of an assessment
of the value of the property by the verdict. Section 2 of
Chap. 72 of the Revised Statutes (p. 370) prescribes the cases
in which costs are allowed, of course, to the Plaintiff upon a
judgment in his favor, and sub. div. 2 of that section specifies
as such a case “ an action to recover the possession of personal
property.” Sub. div. 4 of the same section declares that in such
an action the Plaintiff shall recover no more costs and charges
than damages, unless he recover at least fifty dollars damages,
or property, the assessed value of which, with the damages,
amounts to fifty dollars.

In this case, the Plaintiffs below, by the legal effect of the
verdict, recovered only nominal damages. The value of
the property was not assessed. Hence that value cannot
be applied to this Statute to establish the right of the
Plaintiffs below to costs. Consequently, they carinot have judg-
ment for any more costs than damages, and those are nominal
—six cents. The Plaintiffs below may, if they choose, waive
this error against them and abide by the legal effect of the
verdict. The Defendant below cannot object that the verdict
and Statute do not authorize a judgment for full costs against
him. He is not legally injured but actually benefitted by it..

The decision of the District Court on the motion for a new
trial cannot be reviewed in error. It is not a proper subject
of exception for the purposes of a writ of error.

The result of the determination of the numerous questions in
this case, is this: The verdict and judgment must be, or be
deemed to be, so amended as to include an assessment of and
judgment for the damages sustained by the Plaintiffs below
by reason of the taking and detention of the property described
in the declaration, at six cents. The judgment in favor of the
Plaintiffs below for costs (which the record shows are yet
unliquidated) must be limited to the same sum. And the
judgment thus amended must be affirmed.

I do not think that either party ought to recover costs against
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the other, in this Court. The Plaintiff in error is not entitled
to the judgment he seeks here, because there was no substan-
tial error affecting the merits under the issue in the Court
below. Therefore he is not entitled to costs here. The De-
fendants in error have a judgment valid in substance, but
defective in form—requiring it to be, or be deemed to be, so
amended in this Court as to cure such defects. They stand, in
some degree, upon the favor of this Court, and hence, in my
judgment, they are not here entitled to costs.

Pascuar St. MarTIN, Respondent, vs. StepHEN DESNOYER, Ap-
pellant.

Words charging the commission of an act which, if committed, would subject the per-
son charged therewith to indictment at common law, are uctionable per se, and the
words, ‘‘ You have stolen my belt,”” are therefore actionable in themselves.

Where words alleged ta be slanderous are of equivocal import, it is not error to sub-
mit to the Jury the question of the intent with which the words were spoken.

A verdict will be set aside which is the quotient arising from the division by twelve of
the aggegate of twelve different sums specified by each individual juror, but it is in-
competent to prove such facts, or any facts impeaching the verdict, by jurors them
selves, or by third persons upon hearsay from jurors.

I8 it error for Counsel in addressing the Jury to comment upon the amount of a former
verdict in the same action? If it be, it stands upon a footing with the introduction
of improper evidence, and, unless objection is made on the trial, cannot be assigned
a8 error.

The question of damages is the peculiar province of Juries; and unless they are so
excessive as to warrant the inference of prejudice, partiality or corruption, a ver-
dict will not be disturbed on the ground of excessive damages.

Upon an Appeal from an order refusing to award a new trial, this Court has no power
to affirm the judgment with twelve per cent. damages and double costs.

This was an action of Slander, tried at the April Term of
the District Court, in the County of Ramsey. The Declara-
tion charged, among others, the utterance of the following
slanderous words : “You stole my belt!” ¢“You have stolen
my belt. You might as well have stolen my belt, as you
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broke open my two cassets (trunks) two years ago!” The
Defendant pleaded the general issue. After the testimony
was closed, the Defendant’s counsel asked the Court to charge
the jury, that the words “ You have stolen my belt” were not
actionable,and norecovery could be had without proof of special
damage ; and that the words, “ You have stolen my belt, as you
broke open my two cassets (trunks) two years ago,” were not
actionable, and the Defendant was not liable without proof of
special damage. His Honor, the Judge, réfused so to charge,
and instructed the jury that, if they believed the Defendant
intended to charge the Plaintiff with stealing, the words were
actionable. To all of which the Defendant’s counsel excepted.
The Jury found a verdict for the Plaintiff for $212 50.

On the 11th day of May, 1852, the Defendant moved for a
new trial, upon the exceptions taken to the charge.

And further, because the jury made up their verdict by
agreeing each to specify a sum as due to the Plaintiff, to divide
the aggregate of the sums so specified, by twelve, and to take
the quotient as the result.

Also, because the Counsel of the Plaintiff, in his address to
the jury, commented upon the amount of a verdict rendered
upon a former trial of the same action.

Algo, because the damages were excessive.

The affidavits of three jurors were introduced to show the
manner in which the verdict was made up, and of one of the
Defendant’s Attorneys to show the objectionable matter of the
address of Plaintiff’s Counsel to the jury.

A new trial was denied, and the cause came into this Court
upon an Appeal from the order denying a new trial.

Rice, HoLLinsaEAD & BECKER, for Appellant.
1. AtwaTEr, for Appellee.

By the Court.—CrarrieLp, J. This is an action on the case
for verbal Slander, and it is brought into this Court by Appeal
from an order made therein overruling the Defendant’s motion
for a new trial.

The causes urged for a new trial will be considered in the
order in which they are stated in the motion.
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The first point is, that ¢the Judge (before whom the cause
was tried) erred, in charging the jury that the words ¢ Yow
hove stolen my belt’ are actionable.”

The rule is: that words charging a person with having com-
mitted an act for which, if the charge were true, he would be
punishable criminally by indictment, are actionable per se.
Young vs. Miller, 3 IIills Rep. 21, and the cases there re-
ferred to by the Court. Stealing or larceny is an act—a crime,
thus punishable. All larcenies were, at common law, felonies.
The words “You have stolen my belt” contain a direct and
unequivocal accusation of the crime of larceny, and are there-
fore actionable. This instruction to the jury, given as it was
in the abstract, and without assuming that the words were
proved, was correct.

The second point is, that “the Judge erred in charging the
jury that the words ¢ You have stolen my belt; you might as
well steal my belt, as you broke open my cassets two years
ago,” are actionable.”

This point is not accurately stated according to the instruc-
tion given by the Judge, as contained in the bill of exceptions.
It is there stated that upon these words the Judge charged the
jury, «that if they believed the Defendant intended to charge
the Plaintiff with stealing, the words were actionable. He
thus left it to the jury to ascertain and determine the meaning
and intent of the words—to give them construction and appli-
cation—and, in effect, instructed them, as a matter of law,
that the words were actionable, or not, as they should or
should not find that the Defendant intended thereby to charge
the Plaintiff with the crime of stealing—that if the Defendant
did so intend, the words were actionable : otherwise, not. The
question of intent was properly left to the jury, and the rule
of law thereon was correctly given to them.

The third point is, that “the jury made up their verdict by
agreeing each to specify asum as due to the Plaintiff, and divide
the aggregate of the sums so specified by 12, and to take the
quotient as the result.”

If this point, in the form in which it is stated, is sustained
by competent proof, it is conclusive against the verdict. The
evidence adduced in support of it is,—
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First. The affidavit of Mr. Hollinshead, one of the Counsel
for the Defendant,—that two of the jurors of the said jury
informed him that the verdict “was made up by agreeing that
each juror should specify a sum as due to the Plaintiff: that
the sums so specified should be added together, and the aggre-
gate amount divided by 12, and that the quotient should be
their verdict; that the agreement thus made was carried out,
and the verdict rendered by the jury was the result thereof.”

Second. The affidavits of two of the said jurors to the same
effect and extent: one of whom was one of the informants of
Mr. Hollinshead.

The Plaintiff objects, that these affidavits are neither admis-
sable nor competent evidence to prove the fact sought to be es-
tablished thereby. Are they?

It is now quite conclusively settled that the affidavits of ju-
rors will not be received when offered to prove misbehavior in
the jury with regard to the verdict. 1 Greenleaf’s Ev. Sec.
252, A. This rule is stated in very strong language in Gra-
ham’s Practice, second edition, p. 315: “In no case will the
affidavits of jurors be received to impeach their verdict: the
fact must be established by other evidence.” The affidavits of
the jurors offered in this case, to show misconduct on their
part, and thus impeach and avoid the verdict, must be ex-
cluded.

The policy and reasons which exclude, in such cases, the
affidavits of jurors, apply with increased force against their
declarations without oath to third persons. If it is not prop-
erly allowable to put a verdict within tbe power of the affida-
vits of jurors, how much less allowable it must be to place the
same verdict at the mercy of their mere declarations. It would
be to receive, as competent evidence, hearsay,—the acknow-
ledged source of which is incompetent. The proposition pal-
pably exposes its own error and impropriety. The aftidavit of
Mr. Hollinshead must also be excluded.

The affidavits upon which this allegation against the verdict
is founded being excluded, the point is without support, and
must be disregarded. And it would seem to be unneccessary
to refer to the joint affidavit of three members of the jury,
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produced by the Plaintiffs to controvert it. It may, however,
be proper to say that this affidavit was admissible to support
the verdict, had the evidence to impeach it been competent.
It shows that the amount of the verdict was arrived at in the
manner alleged by the Defendant, but it very explicitly denies
that there was any agreement among the jurors by which they
were to be bound by the result or precluded from objecting to
it. It states, substantially, that each juror was at perfect lib-
erty to object to the result—and they did object—if not satisfied :
and that the operation was several times repeated ; that it was
proposed as a means of arriving at a fair measure of damages,—
and that the verdict, as finally rendered, was agreed to by dis-
cussion among the jurors as to its justice and cor rectness
which took place after the sum had been so found.

The facts stated in this affidavit do not vitiate the verdict.
To have that effect, it should appear that the jury, before as-
certaining the quotient, agreed among themselves to abide at
all events by the contingent result as their verdict, and that it
was made up and rendered accordingly. Graham’s Pr. second
ed. 315. Such seems to be the rule.

The fourth point is, “that the Attorney for the Plaintiff, in
addressing the jury, referred to, and urged, in support of his
case, the amount of the verdict given on the former trial.”

This point rests solely upon an affidavit stating the fact
urged as error. The point is not of that kind or character that
ought to be allowed to stand upon ez parte affidavits. The
fact alleged must have transpired in the course of the proceed-
ings upon the trial in Court, and in the presence of the Coun-
sel for the opposite party. Errors thus occurring are the proper
subjects to be included in a bill of exceptions or case, to be
settled by the Judge upon notice to the opposite party.

To make this allegation of error—if good at all—effectual
however presented, it should appear that the act complained
of was objected to at the time, the objection overruled, and
exception taken.

The rules governing the admission of evidence apply to and
control the question made by this point ; and it cannot be con-
tende] that the admission of improper evidence to the jury,
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without objection, can be alleged as error upon affidavit after
verdict.

The fifth point is, that “the damages allowed by the jury
are excessive.”

The action is for Slander. The damages assessed by the ver-
dict are, $212 50. It does not appear that there was any evi-
-dence in the case to show what was the Defendant’s personal -
or pecuniary rank and influence in society at the time when
the slanderous words are alleged to have been spoken. The
words were therefore given to the jury without any detraction
from or aggravation to the injury of the Plaintiff, which their
common and ordinary meaning and effect would naturally pro-
duce. It was exclusively the right and duty of the jury to
determine the extent of such injury, and the amount of dam-
.ages which the Plaintiff had sustained thereby ; and in this, as
in all kindred cases, the liquidation by the jury is conclusive:
unless the sum be so excessively large and disproportionate as
to warrant the inference that they were, in making up their ver-
-dict, improperly swayed by prejudice, preference, partiality,
passion or corruption. The circumstances of this case will not
warrant this Court in drawing any such inference.

The order from which the Appeal in this case was taken
must be affirmed with costs.

The Plaintiff asks that the judgment be affirmed with twelve
per cent. damages and double costs. If this Court was dis-
posed to grant this roqnest, it has not the power to do it.

First. Because the Appeal is not from the judgment but
from the order refusing a new trial; and,

Second. Because the section of the Statute under which the
Plaintiff claims these allowances (/. S. 416, Sec. 26) does not
apply to appeals. Double costs may, in the discretion of the
Court, be awarded to “the party prevailing on a writ of
Error”—not on an Appeal.

That section of the Statute has been so amended as to pre-
<clude the recovery of damages by the ‘prevailing party on a
writ of Error. Amendments, p. 13, Sec. 52.

11
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RoswrLr P. Ruesens, .- :pondent, vs. Trr MinnEsoTA QOvurrrr,
Appellants.

" A. and B. are tenants in common of a Steamboat with others, and engaged with them
in the transportation of freight for hire. A. is Captain of and authorized to trans-
act business cn behalf of the Boat. B. incurs a debt arising out of a contract of
affeeightment for C., and A. with the assent and author ty of a majority of the owners,
but without the knowledge of B., assigns the demand against B: to C. Such an as-
signment held to be valid, and an action thereon brought in the name of the assignee

sustained.
Although A. and B. are tenants in common of the Boat itself, they are copartners as
to its business, and all the laws governing copartnerships are applicable to their

transactions.
The finding of a Referee upon questions of fact is conclusive, unless there are facts in
his report or in the pleadings inconsistent with such finding.

The facts and the points made are stated in the opinion of
the Court.

Norrm & Secomsk, for Respondents.
Aumrs & Vanx Erren, for Appellants.

By the Court—SuerBurnE, J. This is an action in the
nature of indebitatus assumpsit, to recover a sum of money
alleged to be due from the Defendants on account of freight-
ing done by the Steamboat Gov. Ramsey. The Plaintiff alleges
an assignment of the demand to Liin from the proprietors
of the Boat, by one Parker, agent for and part owner of said
Steamboat, “for a valuable consideration.”

The action was submitted to a Referee by the District Court,
who reported in substance, among other things not material
to the questions at issue here—that he had heard the parties
and found that the steamboat Gov. Ramsey had done the
freighting for the Defendants as alleged; that one Benjamin
Parker was the commander and part owner of said boat, and
was duly authorized as agent of the owners to settle all ac-
counts for carrying freight on said boat and to transact all
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business and make all contracts relating thereto; that said
Parker, acting as such agent,and by the express authority and
consent of those who owned a majority or greater portion of
the stock in said boat, on the 15th day of March, 1853, sold
and assigned to the Plaintiff in this action, the sald account
against the Defendants ¢ for a valuable consideration ;7 that
the Defendants were part owners of said steamboat during the
time when said freighting was done, and were partners w1th
the other owners of the boat in the transaction of said business
of carrying freight, and as partners, were jointly interested
with the othes owners of said boat at the time said account
was assigned, as aforesaid; that the assignment was made
without the knowledge or consent of the Defendants, and that
they had not received any portion of the proceeds of it; and
that the Minnesota Outtit are indebted to the Plaintiff on ac-
count of the demand, as aforesaid, including debt and inter-
est, in the sum of $825 44.

Upon this report, judgment was rendered for the plaintiff in
the above sum, from which judgment the Defendants have
appealed to this Court.

The Defendants claim that the judgment should be reversed
for the following reasons:

First. The Defendants being jointly interested in the claim
with the other part owners of the boat, and it having acerued
in their joint favor, they were not divested of their interest
and rights in it by the pretended sale and assignment made
by Parker to the Plaintiff without their knowledge or consent,
and Parker had no authority or power to make such sale and
assignment. '

Szcond. It does not appear from the report, and the fact is
not found, that any sufficient or adequate consideration was
paid by the Plaintiff, or passed between the parties, for such
sale and assignment ; nor what the character or amount of the -
consideration was, which must appear to enable the Plaintiff
to recover.

Third. The Plaintiff, as assignee of the account, bought
it subject to all equities, setoffs, or other defence, existing in
favor of the Defendant at the time.
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Fourth. The facts found and réported by the referee, show
that the Defendants were tenants in common with the other
part-owners in the boat at the time the freighting was done,
and when the claim accrued, and were jointly entitled to the
earnings of the boat and joint-owners of this account with
the other parties. Therefore the facts found are strictly the sub-
ject matter of equity jurisdiction, for an equitable adjustment
between the several owners aud for equitable relief only ; and
that can only be obtained upon a complaint properly framed,
according to the facts found, and asking the appropriate relief.
And no action in the nature of an action at law can be main-
tained against the Defendants for want of proper parties to it.

Fifth. The facts found and reported are strictly the sub-
ject matter for equity jurisdiction upon a complaint framed in.
conformity to the facts asking proper relief; and the action
should have been in the nature of one in equity, and the rules
and principles of equity law can only be applied to the facts
of this case. The action as it is brought being strictly and
purely an action of law, and the complaint containing only
facts constituting a purely legal cause of action in assumpsit,
is not sustained by the facts found, but in conflict with them,
and no judgment can be sustained under it upon the facts
found.

Stxth. The judgment below is not supported or warranted
by the facts found by the referee, and is contrary to law and
unjust to the Defendants.

There can be no doubt that if this action had been brought
in its present form in the name of the proprietors or owners
of the boat, it must have failed. The Statute provisions of
1853, abolishing the distinction between law and equity, has
not changed the character of the relief to which a party is
entitled, but only the form and manner of obtaining it. The
Legislature may have power to authorize one copartner to bring
his action against another, demanding a specific sum of money,
in the form of an attion atlaw; but it has made nosuch attempt.
The form in this respect has not been changed. The rights of
the parties remain the same as before the passage of the act
referred to.
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How far the act has changed or blended the forms of law
and equity, it is impossible now to say. Different Judges of
New York, of distinguished talent, have differed widely upon
the question, and up to the present time no certain rules have
been adopted by the Courts of that State which may be con-
sidered as safe guides of practice in all cases. New cases will
continue to develope new difficulties, and many years must
pass away before these difficulties can be entirely removed, the
conflicting opinions of Courts harmonized, and a well-digested,
safe, and certain code of practice brought into use.

There are, however, some requisites which appear so obvious
in the forms of pleading under any system, that they may be
assumed as necessary without fear of mistake. One is that the
party who comes into Court to obtain relief, shall distinctly
state in his bill, writ or complaint, the grounds upon which he
demands relief and the relief which he demands. If this were
not necessary, written pleadings would be a deception, wholly
useless, except to mislead. The Statute upon this point is in
harmony with the general principles of law and equity. Sec-
tion 60 on page 837, provides that a complaint must contain—

“Second, A statement of the facts constituting the cause of
of action in ordinary and concise language, without repetition,
and in such a manner as to enable a person of common under-
standing to know what is intended.

“Third, A demand of the relief to which the Plaintiff sup-
poses himself entitled. If the recovery of money be demanded,
the amount thereof must be stated.”

Even in form then, the Statute blending law and equlty has
not made and cannot make so important a change as might be
inferred from a first reading of it. The complaint must, as be-
fore the passage of the act, be drawn with a special view to
the relief demanded ; and unless it is so drawn, the action
must fail, except in cases where the error is cured by amend-
ment. It follows, then, necessarily, that as an action at law
cannot lie between co-partners in order to settle any question
relating to their business as co-partners; and as this is purely
an action at law, demanding no relief except judgment for a
sum of money, it could not have been sustained if it had been
brought in the name of the proprietors of the boat.
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The questions to be considered further are—

First, Had the Company a legal rmht to assign the account {
And if so, .

Second, Did they, in fact, make a legal assignment of it to
the Plaintift'?

Third, It alegal assignment was made to the Plaintiff, did
it authorize him to maintain this action ?

The authorities are conclusive upon the point that although
the proprietors or owners of the boat were tenants in common
as to the boat itself, yet as to the business of the boat—the
freighting, &c.—they were co-partners, and therefore subject
to the laws governing co-partners and determining their own

- rights and the rights of others. See Story’s Abbot on Shipping,
page 82, and cases there cited.

The Defendants, not as members of the copartnership, but in
another and distinct capacity, employed the boat to perform
services as alleged in the complaint to the amount found by
the referee. The debt was the property—not of the individual
members of the firm in equal shares, or otherwise, but of the
firm as oneindividual. Why, then, had not the owners author-
ity to assign it? It the Minnesota Outfit had given their
promissory note to the Company, no doubt of the authority
would be pretended. Nothing is more common than for one co-
partner to give his private paper running to the firm, and for
this paper to be endorsed by the firm and sold in the market.
I see no difference and know of no legal distinction between
such a case and the one at bar, except that in the latter, the
Defendants have the right to interpose any equitable set-off
they may have. The right to dispose of the par tnership effects
by an individual membe1 of the partnership is unlimited. See
Collyer on Partnership, Book 8, Chap. 1, Sec. 1, and notes.
This debt was as fully a part of the partnership eﬂects as it
would Lave been if standing against a stranger to the firm ;
and if so, no reason occurs to me why it could not have been
disposed of in like manner and for like reasons as other part-
nership effects.

The point made by the Defendants’ counsel, that the Plain-
tiff, as assignee of the account, took it subject to all equities,
set-off, or other defence existing in favor of the Defendants at
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the time, cannot affect the authority of the Company to make
the assignment. If the Defendants had any right to make such
set-off or other defence, they should have set it up in their
answer; but they have not done so. The answer admits the
gervices and alleges that by agreement with the agent Parker,
the freighting was to be paid for in certain shares in said boat.
Whether or not such an agreement was made, was the mate-
rial issue made by the pleadings. No reference is made in the
answer to any set-off on account of the earnings of the boat, or
for any other reason except as before stated. This objection,
then, if it is really is one, was waived by the Defendants, and
it is now too late to make it.

As to the earnings of the boat, however, it may be well
doubted whether it would have availed them if made at the
proper time. The consideration of the sale or assignment of
the demand went to increase the partnership fund arising from
the earnings of the boat, and the Defendants are owners of that
fund in proportion to their shares in the boat. Whenever a
dividend of the profits of the boat is made, or the business of
the boat Company is closed, the Defendants are entitled to their
just proportion. To allow them to deduct it in this action,
would involve a general account and adjustment of all the co-
partnership business growing out of the ownership of the boat,
and between all the owners. There are no facts presented in
the cause which can justify such a direction to the action, even
if the right to require it had not been waived. It might oper-
ate with extreme hardship upon the Plaintift, without affording
any advantage to the Defendants to which they are equitably
or legally entitled.

I do not say but a case might be presented whlch would au-
thorize the Coutt to ordera general account and final adjustment
of the affairs of the Company, even in an action like the present.
If it should appear from the answer of Defendants standing in the
place of the present Defendants that they were to be injured
on account of any fraudulent or wrongful appropriation of the
partnership property, or that for some rcason they would be
unable in the final adjustment of their business to obtain their
just rights if obliged to pay the apparent indebtedness, a case
would be presented very different from the onc before us.
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~ But, Secondly, Did the Company make a legal assignment of
the account to the Plaintiff

The Referee reports that such an assignment was made, and
for a ¢ valuable consideration.” This is conclusive, unless there
are facts in his report or in the pleadings, inconsistent with
such a finding. Parker, who in fact made the assignment, was
a part owner of the boat, was commander of it, and was agent of
the other owners. He had then all the authority which the
Company had to make the transfer.

The objection to the assignment, that there does not appear
to have been any adequate consideration for it, comes too late.
The complaint alleges that the assignment was made for a val-
uable consideration. If the Defendants had moved at the
proper time for an order to make the complaint more certain
in this respect, it is possible that it would have been granted ;
but instead of doing so, or making any other objection to it,
they took issue on the allegation of valuable consideration, and
that issue was found against them. Not a single reason occurs
to me in favor of sustaining the objection. If the Defendants
had reason to believe that the consideration actually paid by
the Plaintiff was of no adequate legal value, they should, at
the proper time, have moved the Court for an order requiring
the Referee to report the facts upon that branch of the case;
but as no fact appears, this Court must be governed by the
conclusions of the Referee. The assignment was properly made
and must be considered good.

Thirdly, If a legal assignment to the Plaintiff was made, did
it authorize him to maintain this aetion in his own name?

The general doctrine that Courts will protect the equitable
interests of an assignee of a chose in action has been so long
settled and so well understood, that no authority need be cited
to support it. The Revised Statutes of the Territory not only
authorize, but make it obligatory upon the Plaintiff to bring:
the action in his own name. R. S. page 333, Sec. 27. This
would seem to be, and is decisive of the question. The reasons
why the members of a partnership cannot go into a Court of"
law to adjust their mutual differences growing out of the busi-
ness of the firm, do not apply to this case in any one particular.
Here the parties are distinct. The same individuals are not
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found both as Defendants and Plaintiffs. The issue between
the parties is direct, plain, and simple, going only to the ques- °
tion of indebtedness. The co-partnership found is not by this
action tobe separated. One portion of it is not arrayed against
the other, making a general account necessary. Indeed, it is
hard to perceive why the action may not be as well sustained
as if the Plaintiff had been the original creditor.

The judgment of the District Court must be affirmed with
costs.

.

Paweas Freeman, Survivor, &c. Respondent, vs. James
CurraN and Wu. B. Lawcrer, Appellants.

Havrs & Snow, Respondents, vs. Same, Appellants.

LyNE, STARLING, ET. AL. Respondents, vs. Same, Appellants.

A denial of any knowledge or information sufficient to form a belief as to whether a
Bill of Exchange made by the Plaintiff and accepted by the Defendants was pre-
sented at the place of payment indicated in the Bill, is a denial of an immaterial al-
legation. '

Where a Plaintiff sues as survivor of a Co-partnership, & denial of any knowledge or
information sufficient to form a belief as to the survivorship, or as to whether the
Plaintiff was one of the copartners, is a denial of an immaterial allegation.

A denial that the Plaintiff is the legal owner and holder of the instrument sued upon,
and of indebtedness, simply denies a conclusion of law, and is bad.

Where a complaint contains immaterial allegations, and the answer takes issue upon
such allegations, it is doubted that a motion to strike out such denials, where they

are coupled with other good matter of defence, would be entertained : otherwise,
where the answer is entirely bad.
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A motion to strike out an answer, and for judgment ‘need not be made within twenty
days after the service of the answer.

Although, as a general rule, it is too late to move for judgment —notwithstanding the
answer—after the action has been noticed for trial, exception will be made to this
rule in cases where the answer contains no merits.

WiLkinson, Bascock & Briussin, for Appellants.

Ricr, Horrinsuead & Brcker, for Respondents.

The principles enunciated in the three foregoing cases are
identical, and the facts are apparent from the opinion.

By the Court—Wgren, C. J. The Plaintiff brought an ac-
in the District Court for the County of Ramsey, on a bill of
exchange drawn by Charles P. Freeman & Co. on the Defend-
ants, and payable to the order of Charles P. Freeman & Co. at
the office of Carter & Co. Chicago.

The complaint is in the usual form. It avers, among other
things, that the Plaintiff and Charles P. Freeman, since de-
ceased, being partners in business, made their certain bill of ex-
change, by the name of Charles I’. Freeman & Co.: that the
bill was duly accepted by the Defendants, and ‘afterwards was
duly presented at the office of Carter & Co. and payment
thercof demanded and refused ; that the said Charles Freeman
is now deceased, and that the Plaintiff, as surviving partner, is
now the lawful owner and holder of said bill of exchange.

The Defendants in their answer admit that Charles P. Free-
man & Co. made their certain bill of exchange as stated in the
complaint, and that the Defendants accepted the bill as averred.
The answer then denies any knowledge or information thereof
sufficient to form a belief as to whether the bill was presented
and payment demanded: as to whether the Plaintiff is surviv-
ing partner of the late firm of Charles P. Freeman & Co.: or
as to whether the Plaintiff is the lawful owner and holder of
the bill, or as to whether the Defendants are indebted to the
Plaintiff. .

On motion of Plaintiff’s counsel, this answer was stricken
out, and judgment rendered for the amount claimed in the
complaint. Fromthis judgment the Defendants have appealed
to this Court. '



SAINT PAUL, MINNESOTA, JANUARY, 1854. 171

Freeman v, Curran and Lawler.

The question presented is, whether there was any material
issue of fact raised by the answer.

I will briefly examine the denials contained in the answer.

In the first place, Defendants deny any knowledge or in-
formation as to the presentment and demand for payment.
There was no issue raised by this denial. It was unnecessary
to aver or prove a presentment and demand at the office of
Carter. If the Defendants had funds at the place of payment,
which would have been paid on demand, they might have
shown that fact in defence, and that would have relieved them
from damages and costs, but not from the debt. 17 Mass. 389.
17 Jokn. R. 248. 3 Wend. R. 1. 13 Peters I2. 36.

The next denial is as follows : and the said Defendants say
that they have no knowledge or information sufficient to form
a belief as to whether the Plaintiff is the surviving partner of
the late firm of Charles P. Freeman & Co., or as to whether
Phineas Freeman was one of the members of that firm.

It will be observed that this part of the answer is evasive
and does not directly meet the main allegation in the com-
plaint. This allegation is, that the Plaintiff and Phineas Free-
man made their certain bill of exchange by the name of Charles
P. Freeman & Co. (Where an answer is put in for the evident
purpose of delay, as is shown in this case, not only from the
nature of the answer, but also from the fact that no request
was made, to file an amended answer, which is always allowed
upon affidavit of merits, it is not only proper, but strict justice
requires that the party thus attempting to evade the law,
should be held to its strict letter.)

Now the allegation of partnership was merely incidental,
and was by way of recital merely. It was not necessary to
make an averment of partnership in the complaint. It might
be necessary to prove that Charles P. Freeman and Thineas
Freeman were partners on the trial of an issue raised by a
denial that Charles P. Freeman and Plaintiff exccuted the bill
in question, but that maire fact—the execution of the bill, is
not denied, and consequently is admitted.

Now, it being admitted that Charles P. Freeman and the
Plaintiff executed the bill in question, and it being also admit-
ted that Charles P. Freeman is deceased, it is very clear that
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Phineas Freeman would have the right to maintain this action,
(in fact no other person could do so) even if it could not be
shown that he and Charles P. Freeman were partners. It is
not necessary, by any means, as counsel in their printed argu-
ment assume, that a partnership is always necessary to enable
a survivor to sue in his own name. An action can be brought,
not only by a surviving partner, but also by any survivor of
parties who had a joint legal intcrest. 1 Chitty Pl 21. In
this case the interest of Charles P. and Phineas Freeman was
joint, and consequently the survivor, Phineas Freeman could
alone bring the action. It was urged upon the argument, that -
if the Freemans were not partners, the legal representatives of
Charles should have been joined with the Plaintiff. This is a
mistake, such a joinder would have been a fatal error. The
Plaintiff and he alone was authorized to bring the suit. 2
Mass. 257.

The next denial is that the Defendants have no knowledge
or information as to whether the Plaintiff is the legal owner
and holder of the bill, &e.

Under the old practice an issue could not be raised by a
denial of this kind. IIas the code made any change in this
regard ? and here I would premise that counsel are mistaken
in assuming that under the old system, ‘it was not necessary
for the Plaintiff to aver or prove his interest in a negotiable
note or bill.” I apprehend no instance can be found in which
a Plaintiff in an action upon a negotiable promissory note
or bill ever recovered, where he did not aver and prove his
interest in such note or bill. The rule, so far as negotiable
paper is concerned, is the same now that it always was. The
old rule required that the action should be brought by the per-
son having the legal interest. The common law prohibited
the assigment of a thing in action. The Courts of Equity, on
the other hand, allowed, and protected the assignment. In
equity therefore, the assignee could bring a suit upon a de-
mand assigned, while the law looked upon him as having no
rights in regard to it, and forbade his appearance in its Courts.

As commerce increased, and more liberal opinions obtained,
the common law Courts began to look upon the assignee with
some forbearance, and denied the right of the assignor to re-
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lease the debt; but they still refused to recognize the right of
the assignee to sue. If the assignee sued at law, he was turned
out of Court; if the assignor sued in equity, he also was
turned out.

The true rule undoubtedly was that which prevailed in
equity, that he who had the right, should pursue the remedy.

The Legislature have merely adopted the old rule in equity.

Promissory notes and bills of exchange, however, having
been previously assignable by Statute or the law merchant,
always were subjected to this rule, and the person bringing suit
upon such paper, now as heretofore, must aver, and if disputed ,
must prove his interest in the same.

But how is this interest to be shown? Undoubtedly by
stating facts which show the interest. This is especially true,
under the code, as no v facts alone must be stated and not legal

conclusions.

Now when a Plaintiff states certain facts, which, unless they
are contradicted or are confessed and avoided, show that such
party has an interest, what necessity is there of going further
and stating the conclusion or presumption arising from such
statement.

Ashas been before remarked, the code requires the statement
of facts, and facts alone; and therefore the propriety of the
old rule of pleading would geem more apparent now than for-
merly.

From the facts stated in this case, the law presumes that the
Plaintiff is the legal owner and holder of the bill, upon which
suit is brought. This, in the first instance, is all that he was
required to do.

It is urged that although the allegation that the Plaintiff

". was the legal owner and holder might be immaterial, still, as

the Plaintiff saw fit to make it, he could not move to strike
out an answer, thus taking issue upon that immaterial aver-
ment. This position in a qualified sense is correct, and were
a motion made to strike out such an answer, when enough was
left to constitute a good answer, it is doubtful whether such
motion should be granted; but when the answer is entirely
bad, and the motion comprehends the whole answer, there can
be no propriety in applying this principle.
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It is claimed that a Judge in New York has decided at Cham-
bers, that an issue can be raised, upon a denial of this nature.
Such seems to be the fact from the report of the case. The
Judge making this decision is probably a veryrespectable law-
yer, but we know nothing of lim, except from the ephemeral
report of this decision. A decision made by any Judge of
New York or any other State, when supported by good sense,
and showing evidence of its adherence to well settled legal
principles, is, of course, entitled to high respect, otherwise it
is entitled to no more regmd than the opinion of any other
lawyer.

The next and last denial relied upon by Defendants, is a
general denial of indebtedness. That such a denialisnot good,
it being merely a denial of a conclusion of law, has been too
often decided to be considered an open question, and I shall
pass it without further comment.

It remains to notice one other objection relied upon, to the
judgment of the Court below.

It is urged that the motion to strike out the answer and for
judgment, was improperly made, as it was not within twenty
days after the service of the answer, and not until the canse was
noticed for trial.

As to the first branch of the objection and to sustain which,
a case is cited from 2 Sand. 8. C. R., it is only necessary to say
that the decision referred to was made in consequence of a
rule of Court in New York, requiring 4 motion to be made
within twenty days. As we have no such rule, it is unneces-
sary to inquire whether that decision would be apphcable, in
any event to this case.

The case cited to support the second branch of the objec-
tion, . e. that the motion was made after the notice of trial,
is, as a general rule, correct. The decision is that by noticing
a cause for trial, a party waives the right of moving to strike
out redundant matter. But it would be difficult to give any
reason, for sending a cause to the jury, when there is nothing
for them to pass upon.

‘When the objections to the answer are merely formal, or
when something is left besides the part included in the motion,
or when the error is of such a nature that it does not necessa-
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rily vitiate the pleading, and may be waived, the rulc is a
very proper one, but if the answer is good for nothing, if there
is nothing in it upon which the Defendant can rely, it is as if
there was no answer, and there can be no reason given why
the Plaintiff should not have judgment.

Delay can never make a radically defective answer good,
and it would be useless and worse than useless to send a cause
to a jury when the Defendant has admitted all that the Plain-
tiff claims.

The rule contended for, when properly applied, is a scnsible
one, and to prevent frivilous motions, it should be adopted in
our practice. In this case, if the Court below had liad doubts
upon the question presented, it might, without impropriety,
have waived a decision : but as that Court saw fit to act, and
decided virtually that the material allegations of the complaint
were admitted, the question is whether that decision was cor-
rect. If the decision was correct, it certainly would be an
unheard of thing, to set it aside, because the Court could have
declined acting at the timne,and when the decelining to act
could have done no possible good, but would have enabled a
party by a mere evasion, to prevent or delay the collection of
a debt.

A rule of practice which would lcad to such absurd and
unjust results, will, I trust, never be adopted by this Court.

‘We are therefore of opinion that the judgment of the Dis-
trict Court, should be affirmed with costs.

Davip B. Loosss, Plaintiff in Error, »s. Avexis 8. YouLg,
Defendant in Error.

The party who commits the firss fanlt in pleading must fail upon demurrer.

A pleading which contains substantial merits cannot be reached by demurrer. 1f ir-
relevant or redundant matter be incorporated with such pleadiug, it can oniy be
cured by motion.
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In an action to recover the possession of personal property, it is an indispensable alle-
gation that the Plaintiff is either the owner or entitled to the possession of the prop-
erty ; and the absence of such averments is not cured by the provisions of SBections
86, 87 and 88, of Chapter 70, of the Revised Statutes.

1n this action, an answer is sufficient which sets up an outatanding title in a third per-
son, and it is unnecessary for the party to connect himself with such title.

This action was brought in the County of Chisago, to recov-
er the possessxon of certain personal property. The complaint
alleges that in June, 1852, the Defendant wrongfully took and
detained from the Plamtlﬁ‘ the property in suit, which was of
the value of two hundred dollars.

The answer denies property in the Plaintiff, and asserts it to
have been in a third person. It is further alleged that the logs
in suit were taken and held by the Defendant as Sheriff of St.
Croix County, Wisconsin, under an execution issued upon a
a judgment against the party in whom the ownership of the
property is alleged to be.

The Plaintiff demurred to the answer, on the following
grounds:

First. The answer does not state in concie language suffi-
cient to constitute a defence.

Second. Conclusions of law, instead of fact, are stated.

Third. The answer does not show that any valid judgment
has ever been rendered, or remained unreversed or unsatisfied.

Fourth. The answer does not show that the execution was
regular and valid on its face.

Fifth. Tt does not show where the execution was issued or
returnable, or where the levy was made.

Sixth. It does not show that the Defendant had any legal
right to take or hold the property.

Seventh. 1t does not allege that the Defendant was Sheriff,
or acted as such.

FEighth. 1t is informal, uncertain and insufficient.

The demurrer was overruled.

The action was brought to this Court by writ of Error to
the District Court of Washington County.

Awmrs & Van Errex, for Plaintiff in Error.

TaoMprsoN & PArker, for Defendant in Error.
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By the Court—Cuatrierp, J. In this case, the Plaintiff’s
-demurrer to the Defendant’s answer was overruled, and judg-
ment rendered thereon in favor of the Defendant.

The rule that a demurrer puts to the test of leading sufficiency
all prior pleadings in the cause, is retained, and to be applied
under our present system, though the rules-by which such suffi-
ciency is to be determined are in several respects changed.
The former strictness and nicety of form are very much re-
laxed, but every material and necessary substance of the
pleading is rigidly required to be directly and plainly stated.

It the facts so stated in a complaint constitute a valid and
sufficient cause of action, such complaint is not demurrable,
though other and unnecessary immaterial or redundant state-
ments be contained in it. The same rule applies to answers.
If any fact or facts so stated in an answer constitute a defence,
the answer is not demurrable, though it contain other state-
ments of matter immaterial to or insufficient for a defence. The
proper course to pursue in such cases is to prune the pleading
by a motion to strike out.

This case must be determined by the pleadings tested by
the rule above stated.

The Plaintiff 's complaint, which is in an action for the re-
covery of the possession of personal property, alleges, with
sufficient certainty of time and place, that ¢the Defendant
wrongfully took and detained from the Plaintiff” the property
mentioned therein, but wholly fails to state or allege either
that the propcerty was the Plaintiff’s, or that he was in any
manner or for any reason entitled to the possession of it.

This action, like the old action of Replevin, cannot be sus-
tained Dy the Plaintiff, unless he has, at the time when he
brings it, such general or special title to the property as to
give him an absolute right to the possession of it. The Plain-
tiff must, at the time when he brings his action, have an exist-
ing legal right to have the property dclivered to him, or he
cannot maintain it. Skarp vs. Whittenhall, 3 ILill's Lep. 576.
Wheeler vs. Train, 8 Pick. Rep. 255. It is therefore indis-
pensably necessary for him in his complaint to allege such a
title as will be legally sufficient to give him the right of pos-

session, for without such allegation the complaint would nei-
12
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ther admit proof thereof, or support a verdict, or authorize a
judgment in his favor. Pattison vs. Adams, T Iill’s Reports,
126. The complaint is fatally defective. The -aftidavft on
which the Plaintiff clzimed a delivery of the property, forms
no part of the pleadings, and cannot be referred to, or other-
wise used, to supply deficiencies in the complaint. Nor is
this absence of an allegation which is indispensable to the
maintainance of the action, cured by the provisions of Sections.
86, 87 and 88, of Chapter 70, of the Revised Statutes, page 340.
“ When, as in this case, there is a total want of any allegation
in the pleading of the subject-matter, as a ground of action
or defence, the want of such allegation .is not cured by the
the code, so as to allow of a decree to be founded upon the
proof without allegation.” This langunage of Jewert, Chief
Justice, in the case of Helsey vs. Western, 2 Com’k. Rep. 507,
refers to the sections of the New-York code, of which the sec-
tions of our statutes before cited are literal copies. Though
that opinion was given in a case in Chancery commenced be-
fore the enactment of the New-York code of proceedure, it
states clearly and accurately the rule which is applicable to
cases under the new as well as the old system, and to judg-
ments as well as decrees.

If the complaint in this case had been in all respects suffi-
cient, still in my opinion the Defendant was entitled to judg-
ment in his favor, upon the demurrer to his answer. Almost
the only thing which is well stated in the answer is, the alle-
gation that the property mentioned ¢ was not the property of
the said Plaintiff, but was the property of P.G. Cullen.” That
allegation alone constitutes a good defence to this action, as it
would in the old actiorr of Replevin. 1t denies and traverses
the Plaintiff’s title and his right to have the property deliv-
ered to him. Though the Defendant did, in one part of his
answer, attempt to connect himself with Cullen’s title, it was
not necessary for him in this action to doso. If Cullen owned
the property, the Plaintiff did not; and if the Plaintiff did
not own it, he had, in the absence of any allegation of a spe-
cial possessor’s title, no right to have it delivered to him, or to
recover the possession of it. It has always been held that in
Replevin, especially in the cepit, it was competent for the De-
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fendant to set up title in a third person as inducement to the
traverse of the Plaintiff’s title: and if he succeeded upon such
issue, he was entitled to judgment pro retorno habendo, with-
out connecting himself, by his pleadings or proofs, with such
outstanding title. Harrison vs. McIntosh, 1 John. Rep. 380;
Rogers vs. Arnold, 12 Wend. Rep. 30; Prosser vs. Woodward,
21 Wend. Rep. 205; Ingraham vs. Hammond and Mead, 1
Hill’s Rep. 858. 1In the case of Logers vs. Arnold, this rule,
or rather the reason for it, was doubted, but the subsequent
cages cited fully dispel such doubts.

The judgment of the District Court in this case must be
affirmed.

/
George Fariman and Davio Fariman, Plaintiffs in Error,
vs. ENocn Giuman, Defendant in Error.

A complaint under Chapter 87, Revised Statutes, for forcible entry and detainer, before
a Justice of the Peace, which simply charges that the Defendant forcibly entered,
and does detain from the Plaintiff certain lands, describing them, is fatally defective;
and a summons served in such case by reading it in the presence of the Defendants
is no service.

When an appeal from the judgment of a Justice of the Peace is properly taken andg
a return thereto made, the whole proceedings before the Justice, become a mere
lis pendens in the District Court, and the Plaintiff then has the same right to dismiss
the action at any time before trial, as he would have had in the Court below—angd
where the District Court has allowed the dismissal of the action upon the motion of
the Plaintiff, a writ of Error will not lie. :

This was an action of forcible entry and detainer under
- Chapter 87, Revised Statutes, commenced before a Justice of
the Peace of Washington County. The complaint charged
that the Defendants forcibly entered and did detain certain
lands, describing them, and demanded restitution of the pre-
mises. The summons was served by reading it in the presence
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of the Defendants. There was no appearance on the part of
the Defendants before the Justice. The Justice allowed res-
titution and fined the Defendants $30, and judgment was ren-
dered accordingly with costs. The Defendants appealed from
the judgment to the District Court, and upon the cause coming
into that Court, moved that the proceedings before the Justice
be quashed with costs. The motion was overruled. The
Plaintiff below then moved to dismiss the action, which motion
was allowed. The Defendants appealed to this Court from the
order of dismissal.

Ames & Van Erran, for Plaintiffs in Error.
Exyerr & Moss, for Defendant in Error.

M. E. Ames, arguendo, made the following points:

First, This was a proceeding under a Criminal Statute and
is governed by the strongest rules applicableto criminal pro-
ceedings. The complaint was insufficient and gave the Justice
no jurisdiction, but a judgment was rendered and the appeal
brings the action regularly before the District Court, and that
Court erred in refusing to quash the proceedings before the
Justice.

Second, The proceedings before the Justice were fatally defec-
tive, and he had no jurisdiction to render a judgment against
the Defendants or impose a fine.

Third, The Justice having assumed jurisdiction and ren-
dered a judgment, the remedy of the Defendant was by appeal
to avoid and reverse the judgment.

Fourth, The District Court erred in dismissing the action for
want of julisdiction, because the appeal had given that Court
complete Jjurisdiction and the case should have been proceeded
with in the ordinary manner. The Defendants were entitled
to a trial.

H. L. Moss, arguendo for Respondent, rested upon the fol-
lowing points:

First, The Justice had no jurisdiction of the case.

'Second, The Defendants should have proceeded by Certio-
rari and not by appeal.
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Third, Having appealed, the Defendants should have
pleaded to the jurisdiction or demurred for want thereof.

Fourth, If the Justice’s Court had no jurisdiction, the Dis-
trict Court could not obtain it by appeal, and could render
judgment for no purpose.

Fifth, The Plaintiff has the right to dismiss his action at
any time, no provisional remedy having been allowed.

By the Court.—Cuarrierp, J. This action was commenced
before a Justice of the Peace by the Defendant in Error
against the Plaintiffs in Error, under the Statute ¢ of Forcible
Entries and Detainers.” ZRev. Stat. Chap. 87.

The complaint before the Justice was manifestly and fatally
defective, and the summons issued by him, was not served in
the manner prescribed by the Statute.

The Defeéndants below did not appear before the Justice and
the Plaintiff there proceeded to a hearing. TUpon that hear-
ing the Justice rendered judgment against the Defendants,
for restitution, for a fine of thirty dollars and for costs.

From that judgment the Defendants appealed to the District
Court.

In the District Court the Defendants moved that the pre.
ceedings and judgment before the Justice be quashed with
costs. That motion was overruled by the Court and the De-
fendants excepted.

The Plaintiff below then moved that the cause be dismissed.
That motion was resisted by the Defendants who insisted that
they had a right to have the cause tried in its order upon the
calendar. The Court, however, dismissed the cause and pro-
ceedings and the Defendants excepted, and thereupon brought
their writ of Error to this Court. _

Though the District Court may have erred in overruling the
motion to quash the proceedings and judgment before the
Justice, the error was cured by the subsequent dismissal of the
cause and proceedings on motion of the Plaintiff below.

‘When an appeal from the judgment of a Justice of the
Peace is properly taken, and a return thereto is made, the’
whole proceedings before the Justice become mere lis pendens
in the District Court. ZRev. Stat. 316, Chap. 69, § 127; 4
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Denio’s R., 377, note b. The parties stand in relation to each
other there, the same as they did at the commencement of the
trial before the Justice. Being in this position before the Dis-
trict Court, the Plaintiff therec has the right to submit to a non-
suit, or in the language of the code, « dismiss the action at any
time before the trial,” the same and as fully as he had previous
to the trial before the Justice. Such dismissal in the District
Court has the same force and effect as if taken before the
Justice previous to the trial there.

When the Plaintiff in the District Court dismissed the
‘“cause and proceedings,” he dismissed the action and not
merely the appeal. Every thing from the commencement of
the proceedings before the Justice was thereby vacated, and
the “proceedings and judgment before the Justice ” were, in
the language of the motion of the Defendants below, quasked
effectually.

There having been neither any provisional remedy allowed
or any pleading on the part of the Defendants below, in the
case, the Plaintiff below had the absolute and Statutory right to
dismiss the action without the leave of either the Court or the
other party. Rev. Stat. 349, Chap. 70, § 162, Sub. Div. 1.
Consequently, though the order of the dismissal be final, I
am at a loss to perceive how a writ of Error thereon can be
maintained by either party. The Plaintiff below could not
bring such writ, because the order is against him on his own
voluntary motion. The Defendants below cannot do it, because
the order disposes of the whole case in their favor. Had the
Defendants below asked for and been denied a judgment
against the Plaintiff below, for their costs, their right to a writ
of Error would be very questionable, because upon a writ of
Error, the judgment below .cannot be merely modified, but
must be affirmed or reversed <n ofo unless it be composed of
distinct parts, some of which may be affirmed and others
reversed. The Defendants below could not, upon a writ of
Error obtain a judgment for the costs in the Court below.
That could only be done by motion to that Court, and if re-
fused, by appeal to or mandamus from this Court.

Upon the Plaintiff’s dismissal of the action in the District
Court, the Defendants were entitled to a judgment for their
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-costs, and I have no doubt but that the District Court had
_jurisdiction of the parties sufficient to enable it to render and
enforce such judgment ; but it does not appear that the De-
fendants below asked for such judgment, or that it was denied.
There is no such exception upon the record, and if there had
been, it would not, in my opinion, have been effectual to sus-
tain the writ. -

As the case stands, I do not see how this Court can either
-affirm or reverse the said order of disposal, consequently the
writ of Error in this case, should, in my opinion, be dismissed
“with costs.

.Crarres Trcumax and Jonn Crristy, Respondents, vs. Hengry
Jackson, Appellant.

An order made by the District Court, setting aside a sale upon an execution issued
out of that Court, vacating the Sheriff’s return thereon, and directing the issuance
of a new execution, is an appealable order.

«Chapter S8econd, Section Third, of the Revised Statutes, providing that where a sale
upon execution ‘‘is of real estate, which consists of several known lots or parcels,
they must be sold separately,” is merely directory to the Sheriff, and a violation of
its provisions by the officer will not invalidate the sale—the only remedy in such
cases being upon the officer.

Awmes & NEeLson, and WiLgiNsoN, Bascook & Brissix, for
Appellant.

Esmerr & Moss for Respondents.

J. B. BrisBIN, arguendo,on behalf of the Appellant, insisted
upon the following points:

First, This was a final order, affecting a substantial right,
made on a summary application of the judgment, and is there-
-fore appealable. Vide Rev. Stat. Chap. 81, 8. 11, Sub. 3.

Second, The relief sought by this proceeding, if at all attain-
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able, must be sought in a Court of Equity. .The Court will
not foreclose the rights of strangers to the record, summarily
upon motion. ZLansing et «l. vs. Quackenbush, 5 Cow. 38.
Vanderburg vs. Briggs, 7 0. 367.

Third, Sec. 3, Chap. 71, is simply directory to the Sheriff,
and its provisions being violated does not invalidate a sale
upon execution. The only remedy is upon the officer.  Vide
Aroff vs. Jones, 6 Wend. 522. Neilson vs. Neilson, 5 Barb.
565. Wood vs. Monell, 1 Jokn Ch. R. 302. 1 Burrill’s
Practice, page 301, and cases cited.

H. L. Moss, for the Respondents, relied upon the following
peints :

First, This is not an appealable order. L2cr. Stat. p. 414,
§ 11, Sub. 3.

Second, The Court beiow has control of its own process to
remedy any irregularity. Vide 8 Johns. I’. 144. 2 Wend.
260. 5 Cowen, 280. 1 Ly. Dig. P. 482, § 42. 1+ Rand. 427.

The facts are sufficiently apparent from the opinion. = Suer-
BURNE J. delivered the opinion of the Court.

By the Court—SnersurNye J. This is an appeal from an
order made in the District Court, sctting aside a sale or an
execution issued from said Court, vacating the Sheriff’s return
thereon, and directing the issuing of an alias execution. The
order was granted on motion of the creditors in execution,
wherein they alleged that two lots of land had been sold in
one body by the Sheriff, whereas the Statute required that
“when the sale is of real property and consisting of several
known lots or parcels, they must be sold separately,” and that
for such reason the sale was void.

The first question presented for the consideration of this
Court, is whether the Defendants in the original action had
the right of appeal from the order complained of. TLis must
depend entirely upon our Statute provisions upon this subject.

Subdivision 3 of Section 11, Chap. 80, of the Revised Stat--
utes of this Territory provides that appeals may be taken “in
a final order affecting a substantial right made in a special
procéeding or upon a summary application in an action after
judgment.”

Is this a “final order affecting a substantial right made upon
L]
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a summary application after judgment,” within the meaning
of the Statutes? No authorities have been cited by Counsel
showing that any judicial construction has been given to this
provision of Statute as applicable to this question, nor am I
aware that there has been any adjudication upon the subject. -

Looking, then, to the Statute alone in its bearing upon the
point under consideration, it does not appear to me to be am-
biguous or doubtful. The order is “final,” of course. That it
“affects a substantial right,” is also equally clear. The Defend-
ant’s debt had been paid by a sale of his property. Itis very
easy to perceive that his rights might be affected in various
ways by reviving the old debt against him. A second sale of
the property might produce a less sum. Other real estate
which he might desire to hold could be sold. Personal prop-
- erty could be sold, if any could be found belonging to him.
But it requires no argument or illustration to demonstrate the
truth of the position that to revive an execution against a per-
son, which has been actually paid, affects a ¢ substantial
right.”

The order was also made a ‘“summary application after
jugdment.” It is difficult to perceive how the Legislature
could have found language more apt than that contained in
subdivision 3 above referred to, if the intention had been to
provide expressly for the case now under consideration. The
opinion of the Court is that the order is appealable.

The question then arises as to whether the Court below erred
in making the order complained of. The Appellant insists, in
the first place that an order of this character cannot be made
under any state of facts, and that the Plaintiff in execution
must apply for relief to a Court of Equity, and cites some au-
thorities to sustain this position; but such orders have often
been granted by Courts whose opinions are entitled to great
respect, nor does it seem to me an objectionable exercise of
the powers of the District Court when the exigencies of the
case are such as to demand it. Zhe President vs. Lansing, 2
Wend. 260. Adams vs. Smith & Poindexter, 5 Cow. 280.
Dumond vs. Carpenter, 8 Johns. 140.

But in the view we take of this case, it becomes unnecessary
to inquire whether such an order would be regular under any
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circumstances, because we are satisfied that in this case there
was not sufficient reason for granting it, admitting the Court
had the power.

The reason upon which the application for the order was

founded was, that distinct lots of land were sold together in
violation of the provisions of Statute that each lot should be
sold separately, and that the sale for that reason was void.
Without examining the question of whether this would be the
proper mode of relief, if the sale were void, we will first en-
quire if the Respondents are warranted in their conclusion that
they had acquired no title by the original sale of the officer for
the reason stated.

Courts have differed widely in determining what defects in
the acts of an officer shall vacate or avoid a sale of, or a levy
upon real estate by virtue of execution. And amidst the con-
flicting decisions, it becomes important to inquire what rule of
law is most consistent with the rights of the parties, and the
interests of a business people, by whom resort is constantly
had to Courts and officers of the law for the collection of debts.

It often happens that the decision of a question of law, even
of general application, is wholly unimportant outside of the par-
ties to the cause, except as a guide to the future; and that
whether the decision is one way or the other, is totally imma-
terial to the public generally—they being only interested in
having a certain rule established. In such case, the Court
would inquire on which side was the weight of authority and
would decide accordingly.

But such will not be the action of the Court when the ques-
tion before them has a material and important bearing upon
the general interests. It cannot be doubted that a decision of
this Court which shall tend to render the titles to real property
sold upon execution either more or less certain, will affect the
interests of the debtor or creditor to a greater or less extent in
all cases where debts are collected by sale of property under
Pprocess of law.

It is, of course, for the interests of both debtor and creditor
that property so sold should command a full price. To obtain
this result is the principal if not the only object of most of the
pre-requisites of sale, such as notice, &c. : but they fail in their
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intended object, and indeed are often the very means of pre-
venting it, when a non-compliance by the officer with any of
the minute directions of law endanger the title which he at-
tempts to convey. Every doubt thrown into the scale which
weighs the officer’s title, will decrease, in a ten-fold proportion,
the price which his title will command. It is obvious, then,
that if it is the policy of the law to prevent as far as possible
the sacrifice of property by sale upon execution for less than a
fair value, it should also be its policy to relieve the purchaser
from all doubt in the officer’s capacity and power to convey a
good title.

Purchasers rarely have the means of determining whether
an officer has taken all the steps necessary to a full compliance
with the provisions of law prior to a sale, and must generally
rely alone upon the facts, that the officer had the power tb act.
It may be true that in .this particular instance the purchaser
had the means of knowing that two lots being sold together
was in violation of a Statute provision; but it would only hap-
pen occasionally that he would have any knowledge of the
divisions, and this should not change a rule of law which is
consistent and favorable in its operation. The provision is at
best oniy directory, and if the debtor has suffered from this
error of the officer, the latter alone is responsible forit. Grof
v8. Jones, 6 Wend. 522. Neilson vs. Neilson, 5 Barb. 565.

Wood vs. Monell, 1 Jokns. Ch. Rep. 502.

It appears to me, therefore, that when the purchaser
has satisfied himself that the officer is duly qualified to
act and has legal process in his hand authorizing him to sell,
our laws should be so construed, if possible, as to relieve his
mind of all doubt as to the title which he is to obtain, and jus.
tify him as a prudent man in paying a fair consideration—the
only exception to this rule being when the transaction is taint-
ed with fraud.

I have had occasion in one instance in this Territory to de-
clare a sale void where the levy was not made in compliance
with the Statute, but this was under a positive provision that
“until a levy, property is not affected by the ewecution.” Re-
vised Statutes Ch. 11, Sec 91, page 363, and Ch. 70, bec 140,
page 346.
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In most if not all the New England State, a non-compliance
by the officer with the directions of the law regarding a levy
upon real estate in any material matter, has been adjudged by
the Courts as sufficient cause for declaring the “levy” void.
But it is to be recollected, in these States real estate is not sold
to the highest bidder, as in this Territory, but is set off to the
creditors at the valuation of disinterested sworn appraisers, one
of whom is generally sclected by the debtor himself. The
reasons, therefore, which have been suggested as favoring the
validity of the title, notwithstanding omissions in the acts of’

_the officer, do not apply in one important particular under
their Statute laws. Means et al. vs. Osgood, T Greenl. 146.
Chainberlain vs. Doty, 18 Dick. 405.  Morton ¢t al. »8. Edwin,
19 Ve 17,

In this Territory, many of the Western States, and indeed in
some of the old States, where the rapid increase of population
and consequent advance in the price of recal estate have in-
duced their legislators, as a measure of mutual protection
amongst their citizens in their mutual dealings, to adopt some
summary measures for enforcing legal obligations, real estate
is sold to the highest bidder, and the term of redemption by
the judgment debtor is comparatively short. It is under such
laws that no unnccessary doubt should intervene between the
title and the price; and it is, I have no doubt, for this reason
that Courts in those States have generally adopted a rule most
favorable to the perfection of the title in such cases.  Lessee of
F. M, Stall vs. C. & E. Macalaster, 9 Ohio 2. 19. Wheaton
vs. Sexton, 4 Wheaton B. 503.  See, also, Groff vs. Jones, Neil-
son vs. Neilson, and Wood vs. Monell, hefore cited.  Hayden,
&e., vs. Dunlap, 3 Bibb. 216.

The law, I believe, is uniform everywhere that no omission
of the duty of an officer in the sale of personal property, nor
any mistake of hisin the manner of discharging his duty, will
vitiate the title to the property in the hands of a bona fide pur-
chaser. In such case, it is only necessary, in order to estab-
lish a title in the purchaser, to show that the officer was duly
qualified to act, that he had in his hands legal process author-
izing him to sell, and that the sale was in fact made.

It is not readily perceived why a different rule should apply
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to the sale of real estate under our laws. The reasons for the
old common law doctrine which threw about it an odor of
sanctity which had no existence in relation to the personal
property, lose much of their force in a new country where
land is quite as easily obtained and quite as little regarded as
any other kind of property. This is the view which seems to
have been taken of the matter by the Legislature of this Ter-
ritory, and but very little distinction has been made between
the two in the forms and solemnities of a sale by an officer.

We are, on the whole, well agreed in the opinion that the
error of the officer in making the first sale did not vitiate the
title of the purchaser; and that if the debtor was injured by
the error, his claim was upon the officer.

The order must be reversed with ten dollars costs.

The following, involving a uestion of practice of some in-
terest, is appended to the report of this case.

Ticiaaxy & Curisty os. IIexry Jacksox.

This is a question of costs allowed by the Clerk, and brought
before me by appeal from his decision.

The Plaintiff had caused an exccution to be issued against
the Defendant and certain property to be levied upon and sold
by virtue of it. Subscquent to the sale, the Plaintiff moved
the Judge at Chambers to vacate the proceedings under the
cxecution or sale, and order the issuing of an elias execution,and
the motion was sustained. Irom this order of the Judge the
Defendant appealed to the Suprente Court. The Supreme
Court reversed the order, ¢ with costs,” without specifying the
amount.

The Defendant claims full costs as in case of a trial. The
Plaintift’ resists this claim and contends that only ten dollars.
can be allowed in such case, and that in this particular case,
none can be allowed, as the Court did not specify the amount.

Section 12, in page 872 of the Revised Statutes provides
that “ costs may be allowed on an original motion or on an
appeal from an order in the diseretion of the Court, not exceed-
ing ten dollars.”
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Again Section 16 on the same page, as amended in page 12
of the Amendments, provides that ¢ where the decision of a.
Court of inferior jurisdiction in a special proceeding is brought
before the Supreme Court or a District Court for review, such
proceeding is for the purposes of costs to be deemed an action
at issue on a question of law from the time the same is brought
into the Supreme Court or District Court, and costs thereon
may be awarded,” &e.

Now, is this motion within the meaning of the Statute, a
special procceding? It it is so, then it seems to me that all
motions or special proceedings, and that Section 12 first quoted
can apply to no class of cases whatever, and must be inopera-
tive and uscless. DBut it is a well established: rule of law
in the exposition of Statutes, that the intention of the Legis-
lature shall be derived from the whole Statute, comparing each
and every part of it. Section 12 then should be considered, if
possible, as applying to some class of cases authorized by the
Statute.

"~ That a distinction is made by Statute between motions

and special proceedings cannot be doubted. Section 2 of Chap-
ter 83 declares that “a judgment in a special proceeding is a
final determination of the rights of-the partjes therein,” but
an order upon a motion ig not the final determination of the
rights of the parties, but is generally, if not always, merely
incidental to the main question, or used in aid of some more
important matters pending between the parties.

Immediately following the provision of Statute last above
quoted, and in the same Section, it is declared that, “ the defi-
nitions of a motion and ag order in a civil action are applicable
to similar acts in special proceedings.” It can hardly be a
reasonable interpretation of this language to hold that “motion”
in the first part of the sentence and “special proceeding,” in
the last are intended to represent the same form or kind of

" process.

Sections 315 and 818 of the New York code of procedure
are in substance the same as Sections 12 and 16 of our Statute
above quoted. Section 815 of the New York code, reads as
follows: ¢ Costs may be allowed on a motion in the discretion
of the Court, not exceeding ten dollars.”



SAINT PAUL, MINNESOTA, JANUARY, 1854. 191

Tillman and Christy v. Jackson

In ‘Ellsworth vs. Gooding, 8 How. Prac. B. 3, Mr. Justice
Harris, in giving his opinion upon a question of costs arising
upon amotion for anew trial, and referring to this section, says:
“The 315th Section of the code was undoubtedly intended
as a substitute for the 93d rule of 1847. It was intended to
apply to special or non-enumerated motions and those only.”
He also remarks that “the rule was always understood as ap-
plicable to non-enumerated motions alone, and cites Zkomas
vs. Clark, 5 How. Pr. R. 375, and Metchell vs. Westervelt, 6
How. Pr. 275.

In the case of Z%omas vs. Clark, Justice Wells says in his
opinion that, “Section 315 was designed to provide for cases
of collateral motions, such as a motion to vacate or set aside
some proceedings, or for relief of some kind, and which were
not in the direct and regular progress of the suit.” The
motion in the case under consideration, to set aside the sale
upon execution is one of the character referred to by Mr.
Justice Wells, and is a non-enumerated motion. See 1 Bur-
ril’s Pr.335. I am,on the whole, well satisfied that the
costs must be governed in this matter by Section 12, on page -
372 of our Statute, and that the costs of a trial on an issue of
law cannot be allowed.

But can I allow any costs? The Supreme Court allowed costs
without specifying the amount, under the impression that the
Defendant was entitled to full costs, and that they could be
taxed or adjusted as in ordinary cases of trial. Equity would
seem to require that they should be so taxed; but having
omitted to state the amount of costs, can I, sitting as a single
Justice, modify or correct the order? I think I have no such
power. See Van Schaick vs. Winne, 8 How. Pr. 6.

My opinion is that as the matter now stands, I can allow
no costs. The Supreme Court, upon application, and probably
upon an infor ma.l one, would allow ten dollars. .

M. SHERBURNE, Judge.

At Cuamsers, Nov. 24, 1854.

Upon a s'ubseqﬁent informal application to the Supreme
Court, the order was so moditied as to allow ten dollars costs,
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and the Court decided that in such cases the disburéements
could not be allowed in ‘addition to the ten dollars.

Prerre Cnoteav, kT, AL. Appellants, vs. Hexry M. Rick,
\ ET. AL. Respondents.

An Appearance, in a Court having jurisdiction of the saubject-matter and the parties
in controversy, is a waiver of any irregularity in the service of the original process
by which the parties are brought into Court.

The Territorial Courts, although not organized under the Constitution, are, neverthe-
less, in a qualified sense, United States Courts, because they are created by author-
ity of the United States; and it is not Error to describe them as ‘* United States
District Courts.” .

APPEAL FROM AN ORDER DISMISSING FOR WANT OF JURISDICTION.

This was an action for an accounting between Co-partners,
commenced on the 9th day of October, 1849. The action was
entitled : “In the United States District Court, sitting in Chan-
cery in and for the County of St. Croix and Territory of Min-
nesota.” The bill was addressed to the “IIon. Aaron Goodrich,
Judge of the First Judicial District of the Territory of Minne-
sota, sitting in Chancery in the United States District Court
in and for the County of St. Croix and Territory aforesaid”;
and the subpeena was served upon the Defendants by the
United States Marshal of the Territory.

Henry M. Rice, one of the Defendants, appeared and pleaded
to the bill, to which plea the complainants filed a replication.

After the cause was then placed in issue, the Defendant,
Rice, moved to dismiss it, on the ground that the cause of
action did not arise under the Constitution and Laws of the
United States, and was not therefore ‘brought in a Court hav-
ing jurisdiction. The motion was allowed and the action dis-
missed.
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The cause came into this Court from an Appeal taken by
the complainants, from the order made by the Court below
dismissing the action.

Awmrs & NEvsoxn, and WiLkineoN, Bascock & Brissin, for
Complainants.

Rice, HorLinsueap & Becker, for Respondents.

Argued by J. B. Brisewv, on behalf of the Complainants.
Argued by EpMunp Rick, on behalf of the Respondents.

By the Court—WerLcn, J. This case is brought before the
Court by Appeal from an order of the District Court sitting
in Chancery, dismissing the tause for want of jurisdiction.

The bill of complaint in the case is addressed to the “Judge
of the First Judicial District of the Territory of Minnesota,
sitting in Chancery in the United States District Court in and
for the County of St. Croix and Territory aforesaid.”

The motion to dismiss assigns as a reason for dismissal, that
the case is not one arising under the Constitution and laws of
the United States, and that none other is cognizable in said
Court.

In the order of dismissal, the entitling of the case is:
“District Court of the United States for the First Judicial
District.”

The subpeena in the case was served by the United States
Marshal for the Territory, and, up to the time of dismissal, the
case seems to have been treated as one arising under the Con-
stitution and Laws of the United States; and the reason of its
dismissal was, an Appeal from the order, that it was not such
a case, and therefore that the Court had not jurisdiction of it.

This certainly is not a case arising under the Constitution
and Laws of the United States, and the service of process by
Marshal was inoperative as a legal notice ; but the Defendant,
Rice, by appearing, waived the service, and gave the Court
jurisdiction of his person: and, as it had jurisdiction of the
subject-matter, it became properly possessed of the case.

The District Courts of the Territory have been regarded by

13



194 CASES IN THE SUPREME COURT.

Choteau et. al. v. Rice et. al.

some as Territorial or United States Courts, according to the
nature of the cases pending before them for the time being.
This, in my judgment, is a mistake. The Court is atall times
the same Court, whatever may be the nature of the contro-
versy pending, and is t0 be designated by the same name.
The District Courts may entertain and exercise Chancery ja-
risdiction, but still they remain District Courts. The Organic
Act merely authorizes the District Courts to exercise the same
jurisdiction in all cases arising under the Constitution and Laws
of the United States as is vested in the Circuit and District
Courts of the United States; but I cannot conceive why the
name of the Court should be changed because it happens to
exercise the particular jurisdiction thus conferred.

The name of a Court is fixed by the law establishing it, and
must be known and designated by such name at all times,
without regard to the particular matters over which it may
happen to be exercising jurisdiction.

The only question, then which arises is, Was the cause prop-
erly entitled? To determine this question, it is necessary to
enquire whether the Courts of the Territory are United States
Courts.

The District Courts of the Territory are not District Courts
of the United States, according to the usnal acceptation, as
the distinction between Federal and State jurisdiction under
the Constitution has no foundation in these Territorial Govern-
ments, and consequently there is no distinction in respect to
the jurisdiction of these Territorial Courts on the matters sub-
mitted to their cognizance.

They are not organized under the Constitution, but are cre-
ations exclusively of the Legislative department, and subject
to its control.

Indeed, it must be a solecism to speak of a Territorial Court
as a United States Court, except in a qualitied sense. The in-
habitants of the Territories are not legally citizens of the
United States, and the citizens of the Territories are not enti-
tled to bring suit in the United States Courts under the gén-
eral Constitutional provision, in Article 3, Scction 2, of the
Constitution.

Still, the Territorial Courts, in a qualitied sense, may be de-
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gignated as United States Courts, and when the meaning of
the term is properly understood no confusion or misunder-
standing can arise fromitsuse. They are United States Courts
because they are created by authority of the United States,
and for no other reasons.

In my opinion, the most proper designation of these Courts
is, simply District Courts of the Territory of Minnesota, for
the proper district, &c. but I do not consider it a fatal error
for-a party to give a more full description of the Court if that
description is correct. A Court undoubtedly must be designa-
ted by its proper name, and when a particular name is given
that name must be used.

The Organic Act declares that the judicial power of the
Territory shall be vested in a Supreme Court, District Court,
&ec. but it does not prescribe a specific name and style, except
the general one of District Court, by which these Courts shall
be designated, to the exclusion of any additional description.

The Courts held by the Justices of the Supreme Court in
the Districts, must unquestionably be designated as District
Courts ; but the additional description of United States Dis-
trict Courts, such description being in accordance with the
fact, I cannot regard as erroneous.

Order reversed.

ReuvseExn GoobricH, Appellant, »s. Ropxey and E. C. Pagkeg,
Respondents.

It is not Error for the Chancellor to hear and allow or disallow exceptions to a bill in
Chancery, without referring the same to a Maater.

The Pleader may insert in a bill in Chancery, not merely issuable facts, but any mat-
ter of evidence or collateral facts which, if admitted, may establish, er tend to es-
tablish, the material allegations in the bill, or which may bear upon the relief sought,
Other matter is impertinent. .

Matter inserted in & Pleading must be impertinent to be scandalous, and it must be
clearly irrelevant, or the Court will not strike it out.
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Deeds, records and writings set forth in Aaec verba will be stricken out as impertinent.

An exception for impertinence must be sustained in toto, and if it include any passage-
which is not. impertinent, it must fall altogether.

Complainant, on the 2d day of April, 1853, filed his bill in
the District Court for the County of Ramsey, to which De-
fendants filed sundry exceptions.

These exceptions were heard, and a portion of.them allowed
by the Court below, from which order Complainant appeals to
this Court.

All of which, (in view of the following extract from Chapter 1
of the Acts of our Legislature, approved March 5th, 1853:
“The Court of Chancery, and the right to commence or insti-
tute Chancery suits and proceedings, and all statutes and stat-
utory provisions inconsistent with this act, shall be, and are
hereby abrogated and abolished:”) are more fully and, for

all practical purposes, sufficiently set forth in the following
Opinion.

Awmis & Van Erren, for Appellant.
Rice, HorLinegEAD & BECKER, for Respondents.

By the Court—SHERBURNE, J. This cause is brought into
this Court by Appeal from an order of the District Court al-
lowing exceptions to the bill.

It is objected by the Complainant’s Counsel, that the pro-
ceedings in the Court were irregular, inasmuch as the excep-
tions were not referred to a Master. The objection, in the
opinion of the Court, cannot be sustained. The duties of a
Master in Chancery are not separate and distinct from those of
the Chancellor, but in aid of him. Masters in Chancery were
considered in England as ‘ assistants to the Lord Chancellor,”
and Tomlin says: “some sit in Court every day, and have re-
ferred to them interlocutory orders for stating accounts, com-
puting damages,™ &c. “and they also examine, on reference,
the propriety of bills in Chancery,” &c. But, I am not aware
of any rule making it imperative on the Chancellor to refer
the question of propriety of the bill to a Master, if he should
choose to hear it himself. I do not find that the question
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has ever been raised: but, in practice, it has been common
in the States for Courts sitting in Chancery to examine and
determine questions of a character similar to the present
case of exceptions, without the intervention of a Master; and
the very section of our Statutes which is relied on by the Com-
plainant’s Counsel as supporting his objection, goes very far to
avoid it. The language is, that ¢ whenever it shall be deemed
necessary, pending any suit or proceeding, the Court may ap-
point a special Master,” &c. See Statutes, Sec. 73, p. 470.
‘Who but the Chancellor is to determine when he needs asssist-
ance? and, when he does not need it, what anthority has he
under the Statute for appointing an assistant? I apprehend,
that we have only to look to the reason for the appointment of
a Master, to arrive at the conclusion that the whole matter
lies within the choice of the Chancellor. To examine excep-
tions is one of his duties, which he may, or may not, as he
deems necessary, refer to a Master, who acts in some respects
in the character of a referee in a Court of law.

Upon the question of allowing exceptions, the following
Opinion of Chief-Justice HaYNE, in the District Court, is ap-
proved by this Court, and has been adopted as our opinion:—

In examining the question whether allegations or statements
in a bill are relevant or pertinent, it must be recollected that
a bill in Chancery is not only a pleading for putting in issue
the material allegations and charges upon which the Complain-
ant’s right to relief rests, but, in most cases, it is also an exam-
ination of the Defendant on oath, for the purpose of obtaining
evidence to establish, or tending to establish, the Complainant’s
case, or to countervale the allegations contained in the Defend-
ant’s answer. 5 Paige, 522, 523 ; 3 Paige, 606 ; Story’s Eg.
Pl. Sec. 268. '

The Complainant may therefore state any issuable fact, and
also any matter of evidence in the bill, or any collateral fact
the admission of which by the Defendant may be material in
estabhshmg the general allegations of the bill, as a pleading,
or in ascertaining or determining the nature or extent of the
relief to which the Complainant may be entitled consistently
with the case made by the bill. 5 Paige, 523; 3 1b. 606;
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Story’s Eq. Pl. Sec. 268. 'And where the allegations or state-
ments contained in the bill may thus affect the decision of the
cause, if proved or admitted by the Defendant, it is relevant,
and cannot be excepted to as impertinent. 5 Paige, 523 ; 3
1b. 606; Story’s Egq. Pl. Sec. 268.

To ascertain whether an allegation or statement in a bill is
pertinent as a matter of pleading, it is proper to see if an issue
can be framed out of it which will be material, if proved or ad-
mitted, to aid in obtaining the relief to which Complainant
would be entitled by the bill. And a good test of relevancy
as to the discoveries of facts sought of the Defendant in the
bill, as evidence or proof for the Complainant, is, to examine
and ascertain whether if the facts admitted or proved would
establish, or have a tendency to establish, the issuable matter
contained in the bill. Story’s Ey. Pl. Sec. 853.

Matters alleged, not material for the above purposes, are im-
pertinent, and if reproachful, are scandalous. 1 J. (Ch.) R.
108; 5 Paige, 522 ; Story’s Ey. Pl. Sec. 270. But a matter
must be impertinent in order to be scandalous, for however
scandalous in its nature it may be, if relevant it cannot be ex-
punged as scandalous. 15 Vesay, 471.

Before expunging the matter alleged to be impertinent, it
should be fully and clearly made ont that it is impertinent:
for if it be erroneously struck out, the injury will be irrepar-
able. Story’s Ey. Pl. Sec. 207; 6 Bedvan’s Llep. 444 ; 2 Young
& Coll. N. . 444. On the other hand, care must be taken
not to overload bills by superfluous allegations and redundant
and unnecessary statements, or 1'y scandalous and impertinent
matter, when tested by the foregoing rules. Story’s Ey. PI.
Sec. 266.

It is perfectly consistent with the principles suggested in
- many cases to strike out deeds, writings and records recifed in
a bill in Aaec verba as impertinent. Story’s Eg. Pldgs Sec. 266
and nofe 1, and authorities there quoted, 4 J/. Ch. RB. 437; 17
Peoters 65, 66 Appendiz, 1 Howard Rep. Int., 49, 50.

The Defendants’ first exception seeks to expunge the refer-
ence to the schedule, (incorrectly called exhibit A.,) the prayer
that the schedule be taken as a part of the bill, and the sched-
ule itself, containing a copy of lease of the American House
to the complaint.
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This exception is well taken and must be allowed. Thelease
is sufficiently and properly pleaded, without setting fortha copy
of it in the bill. The Complainant seeks no discovery respecting
it, of the Defendants, and from the fact that he has been
enabled to furnish a copy of it in his bill, it clearly appears to
be in his possession or under his control : nor does he, on the
other hand, allege that Defendants have any knowledge re-
gpecting it, is material to him as evidence or otherwise. The
copy of the lease can only be taken as a part of the bill as a
pleading, and as the lean was already sufficiently pleaded, it
must be expunged. It is not admissable to insert the same
matter twice in a pleading. 6 Paige 247. At a proper time
the complainant may prove the allegation in the bill by the
evidence in his possesion, to wit : the original lease. Itis only
matter of evidence to be shown at large at the hearing. Hood
vs. Tninan, 4 J. Oy Reps. £38; Alsager vs. Johnson, 4 Vesay
217. '

The remarks made as to the first exception, may, with great
propriety, be applied to the second exception; also further, if
the Defendants should, in their answer, admit that the schedule
B. contains copies of the receipts, the admission would not be
competent evidence of the payment of the rent by the Com-
plainant.  Whereas, if the Defendants adnit the general alle-
gation that the Complainant has paid the rent, as alleged in the
bill, the admission will be good evidence of payment. The
second exception must therefore also be allowed.

The 14th, 15th, 16th, 18th, 36th and 40th exceptions may
all be included in the same category, and must be allowed for
the same or similar reasons.

As to the 3rd exception, it must appear very obvious that it
can make no possible difference with this cause, whether the
Defendants resided in Massachusetts, or not, before 1849, or
that their business had become nearly or quite broken up there,
or that their pecuniary affairs were much embarrassed, inas-
much as the statement contains a charge of their utter insol-
vency. The allegation of utter insolvency may, perhaps, be
material in the event that Complainant establishes the right
to call the Defendants to account for the avails of the business
of the American House, in order to raise the presumption that
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all the property the Defendants now have in their possession.
was made out of said business, and therefore belonging to
Complainant, unless Defendants show that they obtained it
from some other source.

An exception for impertinence must be supported in toto, '
and if it include any passage which is not impertinent, it must
fail altogether. Van Rensalaer vs. Bine, 4 Paige 174, 176 ;
Wagstaff vs. Bryan, 1 Paige and Myln Reps. 30. The 3rd
exception cannot therefore be allowed, but is overruled.

The 4th, 5th, and 6th exceptions relate to allegations, that, if
admitted by the Defendants’ answer, would have a tendency
to show the insolvency of Defendants at the time alleged,
and might, therefore, have a tendency to raise the presumption
named in respect to the 3rd exception, that all the property
now in the posscssion of Defendants, they had accumulated
from the business of the American House. These exceptions
are not allowed but overruled.

The allegations to which the 7th, 8th, 9th and 10th excep-
tions relate, can, it appears to me, in no point of view be mate-
rial, and if admitted to be true by the answer, can prove noth-
ing pertinent or issuable in the bill. These exceptions are
therefore allowed.

The 11th exception is, to matter clearly impertinent, and &
part of the allegation to which it relates, is grossly scandalous.
There is not a fact contained in the allegations or statements
upon which a material issue could be raised, nor if admitted
by the answer, would it prove or have a tendency to prove a
legitimate matter that could be raised by the bill. It must be
allowed.
~ As to the 12th exception, I am some what doubtful whether

the allegation that the four months’ intervening between the
opening of the House, (the American House,) and the close of -
navigation were rendered nearly or quite unproductive and
thus continued during the following winter, might not possi-
bly have some slight materiality, but stuffed as the allegation
is with reasons and causes that are impertinent and improper
and even scandalous, I shall allow the exception.

The 13th exception cannot be allowed. The allegation that
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a letter of credit was given to the house of Wm. Rogers or Wm.
and Geo. Rogers, cannot be material as it is not accompanied
with any averment or allegation that Complainant paid it, or
any part of it, or was or became responsible for it or any part of
it. Had it, therefore, been separately excepted, it would have
been held impertinent. The other allegation to which this
exception relates does not, certainly, in direct terms, state that
the Defendants have seized upon the bills, receipts, books and
accounts, but it does make an averment argumentatively that
I think material. As before stated, an exception that fails
in part must be disallowed <n Zoto.

The remarks I made in respect to the allegations covered
by exception 11th, apply with greater force to the allegations
and statements comprehended within the 17th exception,which
ig also allowed.

If the whole of the allegations contained in the 19th and
20th exceptions, were admitted by the Defendants’ answer,
they could prove nothing material contained in the bill. The
allegation was made in a previous part of the bill that Com-
plainant paid the whole rent of said American House, and it
cannot strengthen it any that the Defendants did not contri-
bute any to the payment of $750 of the same, nor would the
admission of the fact amount to anything toward proving the
allegation true ; nor does he show that Defendants have any
knowledge of the fact that he paid it. Exceptions 19 and 20
are therefore well taken, and must be allowed.

The exceptions 21 and 22 are justly interposed, and must be
allowed. There is not a pertinent fact, either issuable, or if
admitted by answer as evidence, perceivable within their en-
tire scope.

The 23d, 24th, 25th, 26th, 27th, 28th, 29th, and 33d excep-
tions cover ground that may be material, and must be disal-
lowed and overruled. There are some matters within th
purview of these exceptions clearly impertinent, but as each
includes matters that may be pertinent, the exceptions mus
fall.

Exceptions 30, 31, and 32 must be allowed. The allegations
are only repetitions, and are unimportant.

In relation to the allegations embraced within the 34th
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exception, it may be observed that the proposal made to the
agent of the lessors was too absurd, if admitted, to derive any
inference of fraud from it. How could the agent of the lessors
repudiate the lease or set it up in Defendants, if the lease was
executed and delivered to Complainant as lessee, as alleged in
the bill? Or how could the Defendants release the lessors
from liabilities for repairs to be made for the benefit of Com-
plainant? This exception is rightly interposed, and must be
allowed.

The grounds alleged for damage in the allegations compre-
hended within the 35th exception are not legitimate, and the
exception must be allowed for their impertinency. :

Upon the most casual observation, it will also be clearly per-
ceived that on no recognized principle can any of the state-
ments or allegations contained in the parts of the bill to which
the exceptions 37, 38, and 39, by any possibility be, or be ren-
dered, material to the relief sought by the bill. They are
impertinent, wholly so, and the exceptions must be allowed.

All the exceptions allowed must be expunged from the bill ;
and more than two-thirds of the exceptions having been allowed,
the Complainant must pay to the Defendants two-thirds of the
costs that would have been allowable had all the exceptions
been sustained.

Moses PerriN, Appellant, »s. WiLiam H. Orivier, Respon-
dent.

APPEAL FROM AN ORDER VACATING A JUDGMENT TAKEN PRO CONFESSO,
AND DISSOLVING AN INJUNCTION.

A party is never in contempt by an omission to plead, except in cases where the ob-
joct of the bill is to compel an answer.

An order vacating a judgment taken pro confesso upon failure to answer, and allowing
the Defendant to plead, is discretionary with the Court making the order, and not
subject to review in this Court.
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Although it is better practice to move for the dissolution of an injunction after answer
filed, it is not error to incorporate this motion with one for leave to plead; and &
conditional order, dissolving the Injunction upon the coming in of the answer, will
not be reversed.

That the Legislature has power to amend or repeal a charter where it has reserved the
power to do so in the charter itself, admits of no doubt, and the Act of the Legisla-
ture of Wisconsin, passed in 1852, and that of the Territorial Legislature
of Minnesota, approved March 6, 1852, so modified the Act of the Legislature of the
Territory of Wisconsin of March, 1848, granting to Wm. H. Nobles, his representa-
tives and assigns, exclusive ferry franchises for the term of ten years across Lake
St. Croix, from the mouth of Willow River to a point directly opposite thereto, for
& distance of two miles, as to limit the enjoyment of exclusive franchises to a dis-
tance of a quarter of a mile.

W. H. SemmEer, and Ames & NeLsox, for Complainants and
Appellants.

Rice, HoLrinsHEAD & DBrcker, for Respondent and Ap-
pellee.

Points and authorities relied upon by the Defendant and
Appellee.

First, It was proper to open the order pro confesso. as the
Defendant showed a good excuse for his default. 1 Barb.
Chy. Pr.595. 1 Iy Cly. Pr. 551-2.

Second, The order dissolving the Injunction was proper, as
there was no equity in the Bill. Gordon’s Digest L. U. 8.,
Art. 1112 and note Cox vs. State, 3 Dlackford R. 193, Ord.
1787, Art. 4; Act Cong. 20tk Feh. 1811, and Sth April 1812,
and 4th June, 1812, Luwws Mich. 1837, p. 154, ib. 1837, 8
». 99.

Third, If there was equity in the Bill, the answer, setting
up the modifications of the grant to Nobles by the Legislature
of Wisconsin and Minnesota, showed conclusively that, ¢n fact,
there was no foundation for the Injunction.

By the Court—Wersn, C. J. This case is brought here by
appeal from the decision of the District Court for the County
of Washington, sitting as a Court of Chancery.

The Appellant filed his Bill in that Court on or about the
20th day of June, A. D. 1852, stating, among other matters,
that in March, 1843, the Legislature of the Territory of Wis-
consin gave the exclusive right to William Nobles, his heirs,
executors, administrators or assigns, to establjsh and maintain
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a ferry for the period of ten years, across Lake St. Croix, from
the mouth of Willow River to a point directly opposite, and

“that by the terms of said grant, no other ferry could be estab-
lished within two miles of the same ; that the said Charter also
contained a provision that the same 1mght be amended or re-
pealed by any future Legislature of the Territory or State with-
in which such Ferry might be situated ; that as Assignee of
said Nobles, the Appellant, about the ﬁrst day of May, 1850,
established a Ferry across said Lake St. Croix, according to
said grant, and has ever since maintained the same ; that the
Defendant, Oliver, has, since said assignment, established and
kept up a Ferry across said Lake, and within two miles of the
line of the Ferry established by Appellant; that said Oliver
persisted in transporting passengers and freight at his Ferry
against the wishes of Appellant. The Bill then prays for the
amount of ferriage received by said Oliver, and also for an
Injunction restraining the said Oliver from ferr) ing within two
miles of the mouth of Willow River.

Pursuant to the prayer of the Bill, an Injunction was
issued on the 22d day of June, 1852. On the 4th day of
August, 1852, an order was entered in the cause, that the
Bill of complaint be taken as confessed, the Defendant having
failed to answer said Bill as he was required.

Soon after the entry of the order pro confesso, the Defend-
ant made a motion founded upon an aflidavit, excusing the neg-
lect to answer, to vacate the order, and for leave to file an an- -
swer, a copy of which was exhibited, and for a dissolution of
the injunction.

Upon the hearing of this motion, the Court ordered that the
order pro confesso be vacated ; that the Defendant have leave
to answer within ten days from the filing of the order, and that
the injunction be dissolved.

It is from this order that the Appeal is taken.

Upon the argument it was urged that the Defendant was in
contempt for not answering, and therefore had no right tomake
any motion in the case. Admitting that the defendant was in
contempt, it certainly would be proper for him to take some
steps to purge the contempt. Now, in this case the Defendant
gives a reason for not answering in season, and the Court con-
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sidered the excuse a good one; and thus the contempt, if there
was one, was purged. But the Defendant was not in contempt.
A party is never guilty of a contempt of Court by merely neg-
lecting to plead. By the ancient English practice, the whole
process of contempt was necessarily resorted to before an order
to take a bill as confessed could be obtained. The object of
resorting to this process was not to punish, but to enable the
Complainant to get his order pro confesso. By our law, the
order pro confesso, upon the neglect of the Defendant to an-
swer, may be obtained in a summary manner. Ina case where
an answer is needed, where it is the object for whieh the bill is
filed, as in the case of a bill of discovery, the Defendant might
undoubtedly be proceeded against for not answering; but in
this case the order taken was that the bill should be taken as
confessed, on account of the neglect to answer. If the Appel-
lant’s object was to get an answer, he could have done so by
getting a proper order, but he did not see fit to do so. In my
opinion, the Defendant had aright to make the motion in ques-
tion. Whether the order should be vacated, and the Defend-
ant allowed to plead, was a matter resting in the discretion of
the Court, and cannot be reviewed here, but if we were called
upon to decide the question I have no doubt of the correctness
of the decision in this regard.

It would, perhaps, have been more strictly correct to have
made a distinct motion to dissolve the injunction after the an-
swer was put in, but as the answer was exhibited, and the in-
junction was not discovered until after the time allowed for
filing the answer, I do not consider the course taken as so erro-
neous, as upon an Appeal to vitiate the order.

I now come to the only question remaining in the cause,—
‘Was the injunction properly dissolved ?

To decide this question it is proper to examine the Defend-
ant’s answer.

The answer admits all the facts charged in relation to the
grant to Nobles, but avers that the charter set up by Com-
plainant was modified and partially repealed by an Act of the
Legislature of Wisconsin approved April 16th, 1852, which re-
pealed that section of the charter which forbids the establishment
of any other ferry within two miles of Complainant’s ferry ; and
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that by an Act of the Legislature of the Territory of Minnesota
approved March 6th, 1852, that part of the grant which gave
Nobles and his assigns an exclusive right for two miles was
repealed : and that by the same Act said Nobles and his assigns
were allowed the exclusive right, as provided in the original
Act, of landing for the distance of one-fourth of a mile each
way from a point on the west bank of Lake St.-Croix, known
as Fisher’s Ravine.

The Defendant also avers that he established a ferry on Lake
St. Croix, and carried passengers between certain points, upon
which points he had permission of the owners to land ; and
that the western terminus of his said ferry is at least half a mile
from the point designated as the western terminus of Nobles’
original ferry grant. The Defendant also avers that he was
duly licensed by the County Commissioners of the County of
St. Croix, Wisconsin, and the County of Washington, in this
Territory.

On the part of the Defendant, it was urged:

First. That the grant to Nobles of an exclusive ferry right
was invalid : it being in conflict with the Ordinance of 1787,
which made the Lake St.-Croix.a common highway forever free
to the citizens of the United States.

Second. That if the Legislature had the right to impose
this restriction, the restriction has been so modified by the Le-
gislative authority as to legalize the acts of the Defendant.

From the view I have taken of this case it will not be ne-
cessary to consider the first objection, and I will at once pro-
ceed to examine the second.

It was strenuously urged upon the argument, that the Legis-
lature had no power to repeal or modify Nobles’ grant. Were
this a new question it might be necessary to enter into an ex-
amination of it at length, but the question is not an open one.
‘The power of the Legislature to amend and repeal a charter,
where it has the power reserved to do so in the charter itself,
is, in my judgment, too plain and well-settled to admit of a
doubt.

The only question, then, is: Have the Legislature so modified
Nobles’ grant as to legalize the acts of the Defendant.

The Legislatures of Wisconsin and Minnesota have each re-
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pealed the exclusive grant to Nobles to the extent of two miles.
As the result of this legislation, it would seem to me that the
acts complained of by the Appellant were not an infringement
of his legal rights.

It may be urged that a ferry right is necessarily exclusive,
and, consequently, that the Complainant has an exclusive right
unless his charter is repealed altogether. This position, I think,
is not tenable. If the grant to Nobles was a mere emanation
of a royal prerogative, or if it was a grant of some right which
the citizen did not before possess—as, to build a bridge across
a navigable stream —this position might be correct. In this
case, however, every citizen has a right, without any grant, to
transport passengers and freight across Lake St.-Croix, and to
land upon the shores, provided the owner of the land does
not object. How, then, can the granting of a charter to one
man exclude another, unless the terms of the charter are ex-
clusive ¢ :

The conclusion, therefore, at which I have arrived is, that
the Defendant had been guilty of no infringement of the legal
rights of the Appellants, and that the order of the District
Court must be affirmed.

Order affirmed.

Wyman Baxer, Plaintiff in Error, vs. Tae UNrtep StaTES, De-
fendant in Error.

The evidence of Co-Defendants in a criminal prosecution is inadmissable, and they
will not be permitted to testify for, or obliged to testify against, each other, and if
the Defendants are tried separately, the rule is the same.

But a Defendant, after being discharged, or aftsr judgment rendered against him, may
be & competent witness for a Co-Defendant.

In cases of criminal prosecution before a Justice of the Peaee, the Distriet Court may,
upon Certiorari, affirm the judgmeut of the Justice with costs in both Courts, and
render such judgment against the Defendant and the sureties upon his recognizance.
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This was a criminal prosecution against Wyman Baker and
Thomas Baker for assault and battery, before Orlando Simons,
Esq., a Justice of the Peace for Ramsey County.

Wyman Baker was fined, and the cause was removed to the
District Court by Certiorari, in which Court the judgment of
the Justice was affirmed, and now comes to this Court by
Writ of Error to the District Court of Ramsey County. The
facts appear in the opinion of the Court.

Assignment of errors on behalf of the Plaintiff in Error:

First, The District Court erred in affirming the judgment
of Orlando Simons, the Justice below, for the reason that said
Justice erred in excluding the witness, Thomas Baker.

Second, The District Court erred in rendering judgment
against Joseph W. Marshall, the surety on the recognizance
for Writ of Certiorars.

Third, The District Court erred in rendering judgment for,
or affirming judgment below with Ten Dollars costs to, the
United States.

H. L. Moss, Counsel for Plaintiff in Error.
[Points and Authorities of Defendants in Error not on file.]

Rice, HoLuinsueaD & Becker, Counsel for Defendants in
Error.

By the Court—SuerBurNE, J. Wyman Baker, the Plain-
tiff in Error, and one Thomas Baker, were Defendants in a
criminal prosecution for assault and battery. Wyman Baker
was first tried, and upon his trial offered the said Thomas
Baker, his Co-Defexldant, as a witness in his behalf. This wit-
ness was objected to by the Counsel for the Government, and
the objection was sustained by the magistrate before whom
the cause was tried, and the witness excluded.

The exclusion of this witness is alleged to be error, and the
Counsel for the Plaintiff in Error, in order to sustain his posi-
tion, relies upon Sec. 93, on page 20, of the Amendments to
the Revised Statutes, allowing parties and others to be wit-
nesses, in derogation of the common law. But that Section of
Statute contains the following clause:
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“ But no Defendant in a criminal action or proceeding shall
be a witness theréin for himself.” It is a well settled rule of
evidence at common law,that parties to the record are inad-
missible as witnesses, either in civil actions or criminal prose-
-cutions; they are neither permitted to testify for, nor obliged
to testify against each other. And the rule is the same, whether
the Defendants are tried together or separately. Common-
wealth vs. Marsh, 10 Pick. 57. The People of New York vs.
Bill 10 Johns. 95.

It should not be presumed that the Legislature intended to
-change this salutary rule, unless such intention clearly appears
from the language used. In other words, a law authorizing
-such a departure from well established rules, and especially
those commending themselves to general favor, should be strict-
1y construed. 1 Kent’s Com. 464. C’ommonwealth v8. Knapp, 9
Prick. 514.

As the Common Law rule now stands, we do not find, as
before stated, that any distinction is made as to the admissibil-
ity of parties to the record as witnesses between the case ot a
trial of all the Defendants at the same time, and that of sepa-
rate trials ; nor, indeed, does there seem to be any reason for
:such distinction. If Wyman and Thomas Baker had been tried
together, Wyman might have offered Thomas as a witness,
with the same reason that he offered him upon a separate trial.
They were both Defendants in the same case, and as to the
effect of their testimony for each other, it was immaterial.
whether they were tr'd separately or at the same time.

The rule for admitting parties defendant as witnesses, after
discharge, or judgment against them, is based entirely on dif-
ferent grounds, and even this has sometimes been denied by
high authority. Rew vs. Lafone et. al., 5 Esp. R. 155.

The later authorities, however, are otherwise. We are of the
opinion that the Statute wasintended to mean nothing more than
that a defendant in a criminal action should not be permitted
to testify in defence of his own cause; and such a provision is
in affirmance and not in derogation of the common-law rule:
which is founded not merely on the consideration of interest
but—partly at least—in a principle of policy for the preven-
tion of llierjury. 3 Stark. Ev. 1062.
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It is said in the case of Commonwealth vs. Marsh, above
cited, that “if parties charged with an offence are permitted
“to testify for each other, they might escape punishment by
“perjury. Ifin the prosent case, Barton, whose trial was post-
“poned, had been admitted as a witness for the Defendant, he
“might have been acquitted, and then, on the trial of Barton,
“the Defendant in his turn might be admitted to testify : and
“ thus they would be allowed mutually to protect each other,
“and evade the ends of justice.”

The statements of persons charged with crime, upon the sub-
ject of the charge are entitled to very little confidence. This
has been demonstrated by the uniform experience of ages. So
uncertain have such statements proved to be, as shown by the
history of criminal proceedings, that Courts have admitted
them as evidence with great caution, and with many checks
and limitations, even when made against the party making
them. .

The fear of death, imprisonment, or loss of character—the
hope of sympathy, or pardon, or modified punishment: or
perhaps all of these feelings operating in some degree, at the
same time,—madden the mind of even the entirely innocent,
when placed undersuspicious circumstances: and while writhing:
under the tortures of suspense, he commits the grossest errors—
is guilty of the wildest falsehoods, and has often been known
to confess himself guilty of the crime of which he knew nothing.

If the statements of the accused when against themselves
are liable to objections, how little weight should be allowed to
those which are made in favor of the party making them!

It is perhaps just, to infer, as-a general rule, that the class
of persons who do not hesitate to be guilty of crime will be
equally ready to screen themselves from the disgrace and pun-
ishment of conviction by false swearing.

A case of simple assault and battery, like the present, may
be an exception, but the law makes no distinction; and if the:
testimony is admissible in this case, it would be also admissible-
if the charge were Murder.

For these reasons, we are all of the opinion that the Justice
was right in excluding the witness.

The second and third errors assigned are as follows:
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“Second. The District Court erred in rendering judgment
against Joseph M. Marshall, on the recognizance for the writ
of Certiorari.

« Third. The District Court erred in rendering judgment
for, or affirming the judgment of the Court below, with ten
dollars costs to the United States.”

Section 198 on page 325 of the Revised Statutes is found in
the chapter relating to proceedings before Justices of the Peace,
under the title or head of ¢« Miscellaneous Provisions in Crim-
inal Cases,” and reads as follows :—“If the judgment of the
“Justice shall be affirmed, or, upon any trial in the District
“Court, the Defendant shall he convicted and any fine assessed,
¢“judgment shall be rendered for such fine, and costs in both
¢ Courts, against the Defendant and his sureties.”

There can be no doubt that this section was intended to apply

o cases taken up from a Justice to Court by Certiorari, as well
as to those taken up by Appeal; and if so, the authority for
aﬂirmmg the judgment with ten dollars cost, by the District
Court, is too clear and evident to admit of argument.

It is indeed difficult to perceive how language could have
been better chosen to effect the apparent object, which was to
authorize judgment for costs in both Courts, against the prin-
cipal and his sureties.

Section 120 on page 315 of the Revised Statutes, regulating
the action of the District Court in cases of Certiorari, is silent
as to costs, and also as to judgment against the sureties: and
this is left to be governed by Section 198 above recited. We
do not, however, see any authority for taxing costs in this case
in the Supreme Court.

—_——

’
Hoyr & Awmzs, Respondents, vs. IRa Sanrorp, Appellant.

This was an Appeal from a judgment in the District Court
of Ramsey County.
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Hoyt and Ames v. Sanford.

The action was originally commenced before Trumanx M.
Swmrrn, Esq. a Justice of the Peace of Ramsey County, by com-
plaint filed December 26th, 1853.

The complaint sets forth that on the 7th day of May, 1852,
‘one Lyman Dayton leased to Hoyt & Ames, for the term of
five years, certain lands therein déscribed, “for the purpose of
booming, hauling, rafting, securing and keeping logs and lum-
ber, and removing the same therefrom,” &c. and reserving the
right to the lessor to “fill up and raise said land, for building
purposes and other improvements.”

That said Dayton was, at the date of said lease, the owner
of said land, and that the Plaintiffs took possession thereof as
tenants under said lease.

That, afterwards, the Defendant Sandford entered said land,
hauled and placed thereon certain logs, &ec. to the damage of
the Plaintiff in the sum of fifty dollars.

The Defendant demurred to the complaint, because

The Complaint recites alease containing a reservation to the
lessor of certain rights and privileges therein recited, and be-
cause the acts of the Defendant complained of are within the
said reservation, and not inconsistent therewith: and because
it does not appear that the Defendant is not the grantee of said
Dayton, the Plaintiffs’ lessor.

And because it does not appear that the acts of the Defend-
ant were not done under a license from, and authorized by,
said Dayton.

And because the acts complained of are not mconsxstent with
and do not conflict with the Plaintiffs’ rights under the lease.

The Justice sustained the demurrer, and the Plaintiffs re-
fusing to amend their complaint, judgment was rendered against
them for costs.

The cause was afterwards removed to the District Court by
Certiorari, where the judgment of the Justice was reversed
with costs.

From this judgment tife defendant appealed to the Supreme
Court.

Megrrrr ALLeEn and Ames & Vaw Erren, Counsel for Ap-
Jpellants.
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‘Hoyt and Ames v. Sanford.

MastErson & Smons, Counsel for Respondents.

[No “Points and authorities ” are found with the files, and
a judgment of Affirmance was entered by consent of Appel-
ant’s Counsel, without argument.]
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pellant.

An Agreement to se/l and convey Real Estate upon condition of payment of the con-
sideration-money at a future specified time, is an executory eontract; and no sale is
made or consummated, and no rights aequired, except upon full payment of the
consideration-money, and performance of the condition, at or before the time agreed
upon.

In such a contract, the time of payment or performance of the condition precedent is
an essential element ; and such condition must be performed within the specified
time, before a party may claim any right to the property.

But Courts of Equity will relieve where unavoidable events or circumstances beyond
the control of the party seeking relief have rendered the performance of the condi-
tion within the specified time an impossibility; but in such case, the party see king
relief must show affirmatively that his failare to perform was not the result of gross
negligence or laches on his part.

A Complainant seeking relief by a decree for specific performance, must show per-
formance of all conditions, or satisfactorily excuse any default or negligence; and a
Court of Equity has no more power than a Court of Law to administer relief to the
gross negligence of suitors.
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Ahl v. Johnson.

This suit was commenced by Bill in Chancery, in the Dis-
trict Court for the County of Washington, Second Judicial Dis-
trict, and was brought to compel the specific performance on
the part of Appellant of a written Agreement to sell and con-
vey a town-lot in the City of Stillwater, in said County.

The Bill recites a written Agreement executed by the parties,
dated the 15th of June, 1850, by the terms of which the De-
fendant Johnson agreed to sell and convey to the Complainant
the lot in question, upon the payment of the consideration-
money (one hundred and ninety dollars) with interest, at a fu-
ture day, to wit: the first of May, 1851—which sum the Com-

plainant undertook to pay on or before that day.
The Bill further states that on the 2d of July, 1850, the Com-

plainant made a payment of sixty dollars, to apply upon the
purchase-money : and that the Defendant agreed to allow the
further sum of thirty dollars and thirty-three cents, in conse-
quence of an alleged mistake or misrepresentation concerning
the western boundary line of the lot.

And further states, that the Complainant had tendered and
offered unto the Defendant the full balance of said purchase mon-
ey and interest due and owing by virtue of the Agreement, and
that he had always been ready and willing to perform his part of
the said agreement, &c. and that the balance was unproductive -
in his hands: with the usnal prayer for a specific performance,

Injunction, &ec.
e Answer of the Defendant (upon oath) admits the execu-

tion and delivery of the Agreement recited in the Bill—the

payment of sixty dollars of the purchase-money on the 2d of
July 1850, and that he consented to remit the sum of thirty-

three dollars and thirty-three cents, on account of the mistake

in the boundary line of the lot, but denies that such mistake:
was on account of misrepresentations, and denies that he was.
in equity bound to make any such deduction from the purchase-
money.

But the Answer expressly denies that the Defendant ever
gave possession of the lot to the Complainant, or that he con-
sented to his taking possession thereof until the full amount of
the purchase money should be paid. : :

And denies that the Complainant had always been ready



SAINT PAUL, MINNESOTA, JANUARY, 1856. 217

Ahl ». Johnson.

or willing to pay the balance due upon the purchase, but, on
the contrary, charges the truth to be: that when the same be-
came due and payable, the Defendant demanded payment from
the Complainant, and then offered to execute and deliver to
him a warranty deed for the lot, in compliance with the agree-
ment, upon the payment of the purchase-money, and that the
Complainant refused to pay the same: and that he had at dif-
ferent times between the first of May, 1851, (the date when the
purchase-money became due,) and the middle of October follow-
ing, called upon Complainant and requested payment, and
offered and tendered to him a deed of the lot, and that the
the Complamant on every occasmn of such request refused to
pay.

To which answer, Complainant ﬁled a general Rephcatlon

William Holcombe was afterwards appointed a Special
Master in the cause, before whom the testimony was after-
wards taken and reduced to writing.

Upon the part of the Defendant, the articles of agreement
admitted in the pleadings, were offered and filed.

William H. Morse testified that while acting as Clerk in the
employ of the Defendant between the 20th of October and
the 18th of November, 1851, he heard the Defendant ask the
Complainant for the balance due on that lot, which lot witness
understood to be the same that he (Complainant) had built a
house on. That said Ahl complained, in reply, that he had a
good many debts out, which, as soon as he could collect in, he
would settle up with Defendant. Heard Defendant ask Com-
plainant for the balance due on the lot, at least twice, if not
three times. Complainant replied that he had no money, that
he didn’t want Defendant to shove him, and would pay the
balance due on the lot as soon as he could collect in. Under-
stood Johnson to say to Complainant that he was ready to
make him a deed whenever he paid the balance. Had no recol-
lection of hearing the Defendant say that the time of pay-
ment had expired, and that he (Complamant) would not get a
deed from him for the lot.

Elijah A. Bissell testified that he was at the house of Com-
plainant in Stillwater about the 20th of December, 1852, when
he vigited said Ahl on his own business, when Defendant,
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Johnson, called and said he understood that he, the Complain-
ant, had a sum of money for him for the lot, and that he, De-
fendant, was ready to give him a deed for the lot upon the
receipt of the money, which money Johnson then demand-
ed of the Complainant and called witness to notice the same.
The amount of money demanded by Defendant was $106,12.
At the same time, Johnson tendered the deed for the lot,
(which is exhibited to witness,) upon which witness put his pri-
vate mark (the letter ¢ B ) at that time. Complainant replied
that he had had some money, but that he had paid it out. He
had not the money then, and did not offer to give the Defendant
any money.

Upon cross examination, ‘witness states that the deed was not
read to or by Complainant at the time of the tender. Witness
put his private mark on the deed at Dr. Ahl’s house. Witness
never read the deed before to-day, and had not seen it since he
put his mark on it. It was tendered in the evening about
seven o’clock, at the same time the money was demanded.
Witness knows the deed only by his private mark ; does not
know whether the same was filled up when tendered, as it
now appears. About the time Johnson was leaving the house,
Complainant stated that he had deposited some money with
Bartlett, which witness understood to be to pay Johnson for
the lot. :

Charles D. Gilfillan testified that he was a Notary Public,
and took the acknowledgment of the deed from Johnson and
wife to Complainant on the 18th of Decemter, 1852, and that
said deed was filled up and executed as it purports to have
been, at the time he took the acknowledgment. He witnessed
the execution thereof. Said deed was tendered to Complain-
ant by M. E. Ames on the 23d of December, 1852, at his law
office in Stillwater, and at the same time demanded the money
due the Defendant for the premises mentioned in the deed,
stating that he was instructed by Defendant to make such ten-
der and demand, and that Complainant replied that he had no
money, not even enough'to pay his taxes.. That he had given
some money to Bartlett, and Johnson ought to have taken it
from him then. That Bartlett was away, and Johnson must
wait until he came back. Harley Curtis was present at the
time.
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On cross examination, states that Solicitor Ames did not, as
_ he thinks, demand any particular sum of money; thinks the
-deed was not read to Complainant by Ames, or any one else.

Harley Curtis, in his’ testimony, corroborates the evidence

of Gilfillan; and says further, that at the time of the tender,
Solicitor Ames “ demanded from Ahl the sum of money which
“‘the Complainant’s Bill in this suit alleges had been tendered
“to the Defendant.” He, witness, marked the deed with his
name, “ H. Curtis,” at the time of the tender.
- M. E. Ames testified that the agreement was placed in his
hands as an Attorney by the Defendant, in the latter part of
October, 1851, with instructions to call upon and collect the
money from Mr. Ahl, and in case of payment to deliver him a
deed. Witness met Complainant at the “ Lake House,” about
the last of October or first of November, and told him he
would deliver him a deed upon payment of the money. Com-
plainant replied that he could not raise the money at that
time, and that Mr. Johnson must hold on in the matter. De-
fendant directed the witness, as his Solicitor, to deliver the
deed to the Complainant upon his paying into his, Solicitor’s,
hands the balance that was admitted to be due upon the lot,
as stated in the Bill of Complaint, (and further corroborated
the testimony of the witnesses Gilfillan and Curtis.)

Cross examined, says, at the time he saw Complainant at
the “Lake House ” in October or November, 1851, no suit had
been commenced ; and at the time of the tender of the deed,
nothing was said about settling this suit or the costs of it.

The original deed from Johnson and wife to the Complain-
ant, was annexed to the Depositions and referred to as exhibit
43 B.”

The Complainant offered the Deposition of Frederick K.
Bartlett, who testified that on the 1st of November, 1851, he
tendered the Defendant $107,10 in lawful currency of the
United States, (giving a description of each piece,) and said to
Mr. Johnson, “I hereby offer and tender to you $107,10, as
“principal and interest in full to this 1st day of November,
1851, due upon contract signed by yourself,” &c., (giving de-
scription of the contract mentioned in the Bill,) and then and
there demanded a deed of said property. ¢ And you ave here-
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“by notified that the said sum so tendered is always in readi-
“ness to be paid by F. K. Bartlett, at his house in Stillwater.”
The money was placed upon the table, Mr. Johnson sitting,
near the same, and I said, there is the money. He got up and
went out of the office, and did not take it, nor did he offer to
give me a deed, at any time, for said Ahl.

The foregoing is the substance of the evidence offered on
the part of the Complainant and Defendant on the trial of the
issues of fact herein, touching the questions of * tender,” and
upon the hearing the Court decreed a specific performance of
the contract upon the payment by the Complainant to the De-
fendant, of the balance admitted to be due in the Bill, for
principal and interest, and for costs, &c.

And the cause comes to this Court upon Appeal from the
final decree of the District Court.

Points relied upon by the Appellant’s Counsel for a rever-
sal of the decree:

First. That the Agreement made on the 15th day of June
1850, between the parties, and set forth in the Bill and con-
tained in the evidence, was an executory agreement by the De-
fendant o sell and convey the premises therein mentioned at a
future specified time, upon condition of the payment of the
consideration-money a¢ the time acrreed upon, but no sale was
ever made or consummated.

Second. That it was the intention of the parties in this case
to make the time of payment specified an essential part of the
contract tosell, and the téme of payment wasan essential element
by the terms of Agreement, and the Agreement is conclusive
evidence thereof. 7 Paige’s Ch. Rep. p. 22, Wells vs. Smith;
4 Johnson’s Ch. Rep. p. 559, Hatch vs. Calb ; 2d Vol. Story’s
Ey. Juris. p. 96, Sec. 711 ; 1 Johnson’s Ch. Rep. p. 370, Beu-
edick vs. Lynch.

Third. That the payment of the whole amount of the con-
sideration money, and the interest at the time it became due,
viz: on the first day of May, 1851,—was a condition precedent
in the agrecment to be performed by the Complamant at the
time specified.

Fourth. The condition precedent, contained in an agree-
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ment to be performed by a party, must be fully performed on
his part, and at the time agreed upon, before he is entitled to
ask aspecific performance of the other party, and without which
Courts will not compel a specific performance. 10 Joknson’s
Rep. p. 203, Cunningham vs. Morrell ; 5 Denio’s Rep. p. 406,
Paige vs. Att; 18 Wendell’s Rep. p. 187; 18 4b. p. 258; 8
tb. p. 615, Slocum vs. Despard ; Chitty on Contracts (4th Am.
Ed.) pp. 137, 738; Story on Contracts (2d Ed.) Secs. 27, 32 ;
1b. Sec. 6335 2d Vol. Blackstone’s Com. p. 431; 3 Vesey's R.
- 692; Story on Contracts (2d Fd.) Sec. 971.

Fifth. That the Complainant having failed and refused to
pay the amount of the consideration-money, and by such fail-
ure and refusal having broken and presumptively abandoned
the agreement on his part, is not entitled to have it performed
on the part of the Defendant.

Sizth. The Complainant having neglected and peremptorily
refused to pay the consideration-money for the lot, for an un-
reasonable length of time after the time fixed for payment by
the terms of the Agreement, without assigning or showing any
excuse or justification for his laches and default, has no equi-
ties—is not entitled to have it performed on the part of the
Defendant; and a Court of Equity ought not to compel a spe-
cific performance, and will not administer relief where there
is gross negligence on the part of a Complainant. 2 Story’s
Ey. Juris. p. 96, Sec. 7715 2 Wheaton’s U. 8. Rep. p. 336 ; 2
Sumner's U. 8. Bep. p. 2785 6 Wheaton’s U. S. Rep. p. 528
9 Peters’ U. S. Rep. p. 62; 1 Harringtow’s Ch. Rep. pp. 124,
128 ; 6 Joknson’s Ch. Rep. p. 2225 1 Maddock’s Rep. 423 ; 1
Johnson’s Ch. Rep. p. 370.

Seventh. The possession taken of the premises by the Corm-
plainant was unauthorized by the Agreement and without the
consent of the Defendant and in fraud of the Defendant’s rights :
therefore the Complainant acquired no rights or equities by
making improvements thereon.

Eighth. Nolegal or sufficient tender of the purchase-money
admitted to be due to the Defendant is stated in the Bill or
proved by the evidence in the cause, and the pretended tender

attempted to be proved was coupled with a condition that de-
feated it.
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Ninth. The pretended tender to the Defendant of the bal-
ance of the consideration-money admitted to be due, was sub-
sequently abandoned by the Complainant’s acts, and the tender
has wholly failed and the Complainant lost all benefit from it,
and the case stands as if no tender had been made or attempt-
ed,—Because the tender has not been kept good, northe money
paidinto Court or placed underits control ; and becanse, a sub-
sequent demand of the money tendered has been made by the
Defendant and refused by Complainant. 2 Greenleaf’s Ew.
Sec. 6085 24 Pickering’s Rep. p.168, Townvs. Trow; 6 Cow-
en’s Rep. p. 13, Fuller vs. Hulben.

Tenth. The Complainant comes into Court himself in default.
and without offering any excuse, explanation or justification
for his own default, lackes and gross negligence, and is not en-
titled to any relief or decree in a Court of Equity. 1 Story’s
Eq. Jurisprudence, p. 8.

AMEes & Vax Errex, Counsel for Appellant.
TrompsoN & Parker, Counsel for Respondent.

Upon argument in this Court, the Final Decree of the Dis-
triet Court, appealed from, was reversed; but no opinion has
been filed.

Nore.—This cause is now pending in the Supreme Court of the United States,
upon Appeal from the Supreme Court of this Territory.— Reporter.

Davip C. Murray, Appellant, vs. Marcus S. Jonunson, Re-
spondent.

This was an Appeal to the Supreme Court from an order of
the District Court for the County of Ramsey.
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The action was to recover the amount of a promissory note,
dated March 28, 1854, made by the Defendant below, and
payable one day after date to the order of the Plaintiff, with
interest. ,

An affidavit for a Warrant of Attachment was made by one
of the Plaintiff’s Attorneys, which affidavit set forth that the
Defendant was “about to depart for the Territory. of Kansas,
‘““ag soon as he can get away.” That it was a matter of gen-
-eral belief that the Defendant owned one-third of a Saloon in
Saint Paul, the assets of which amounted to $1400, but that
the Defendant had stated to Affiant that he was not worth a
dollar in the world.

The warrant was issued on the 27th of October, 1854. On
the 6th day of November following, the Defendant appeared
and moved to vacate and set aside the Warrant,

Because, the Bond filed by the Plaintiff was insufficient in
this, that it is a Bond, and not an undertaking, as required by
law; and

Because, the affidavit is insufficient and inconsistent, and
does not state facts showing or tending to show that the De-
fendant “owns the one-third interest of a certain Saloon in
* Saint Paul”; and

Because, said affidavit does not state any facts showing or
tending to show that the Defendant “intends to depart for the
“Territory of Kansas as soon as he can get away,” or that he
is about to assign, secrete or dispose .of his property, with in-
tent to delay or defraud his creditors; and

Because, the said affidavit does not show an existing cause
of action against the Defendant, or the amount of the claim of
the Plaintiff against him.

Upon argument of this motion, the District Court ordered
that the Warrant and all preceedings therein, be vacated and
set aside, with costs.

From which order the Plaintiff appealed to this Court.

NeweLr & Tomprins, Counsel for Appellant.

AwmEs & Vax Erren, Counsel for Respondent.



224 CASES IN THE SUPREME COURT.

Murray v. Johnson.
N\
There being no appearance in the Supreme Court, on behalf
of the Appellant, the order of the District Court was affirmed,
with costs.

Davip C. Murray, Appellant, vs. Marcus S. Jonnson, Re-
spondent.

This was an Appeal from an order of the District Court for
the Second Judicial District and County of Ramsey.

The object of the action was to recover the amount of a
promissory note, made by the Defendant below, for Two Hun-
dred Dollars with interest.

The summons and complaint were served upon the Defend-
ant by the Sheriff of Ramsey County, by leaving certified
copies at the usual last place of abode of the Defendant, on
the 28th day of October, 1854.

‘Within ten days from the date of such service the Defend-
ant appeared by attorneys, who served notice of Retainer and
Appearance, and a demand of a copy of the Complaint, upon
the Plaintiff’s Attorneys. .

On the 18th of November following, the complaint and sum-
mons were filed in the Clerk’s office, together with the affidavit
of one of the Plaintiff’s Attorneys, setting forth the time of
the service of the summons and complaint, and stating that no
answer or demurrer had been received from the Defendant
within the twenty days prescribed by law.

‘Whereupon, judgment was rendered and entered in favor of
the Plaintiff, for the full amount claimed.

On the 23d day of November following, the Defendant’s
Attorneys moved to vacate and set aside this judgment,

Because, no affidavit had been filed showing that twenty days
had expired since the service of the summons ; —
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And because, no proof was made or furnished to the Court
before the entry of said judgment, of the demand mentioned
in the complaint ;—

Because no one'was examined on behalf of the Plaintiff, be-
fore the entry of judgment, “respecting any payment made to
¢ the Plaintiff, on account of said demand,” mentioned in said
complaint ;—

Becaause no security to “abide the order of the Court touch-
“ing the restitution of any property collected or received un-
“der the judgment,” was filed on behalf of the Plaintiff, be-
fore the entry of such judgment;—

And because, no notice of an application for judgment was
served upon the Defendant’s Attorneys, as required by statute,
before the entry of such judgment.

Upon argument of this motion, the District Court ordered
that the said judgment be vacated and éet aside, with costs.
From which order, the Plaintiff appealed to this Court.

Newerr & Tompxkins, Counsel for Appellant.
Ames & Vax Erren, Counsel for Respondent.

There being no appearancé in thevSupreme Court on behalf
of the Appellant the order of the District Court was affirmed
with costs.

ArLeN Tavror, Respondent, vs. E. A. Bisserr, Appellant.

Evidence tending to prove facts not in issue in the pleadings is inadmissible.

New matter, or a counter claim, set up in an answer, will be taken as true unless con-
troverted by a Reply; and if not denied or controverted, it is unnecessary to intro-
duce evidence in support of such new matter or counter claim.

Pleadings in an action before a Justice of the Peace must be verified: and it seems
that a Justice has no jurisdiction of a case wherein the pleadings are not verified,
except by his own consent and by waiver of the parties; and a cause may be dis-
missed liy5 a Magistrate upon his own motion, if the pleadings are not verified.
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The District Court, in reviewing the proceedings of a Justice of the Peace, for alleged
errors, upon Certiorari, is confined to the facts found in the Return of the Magistrate
without reference to the affidavit upon which the Writ was obtained.

This cause was originally commenced before N. Gisss, Esq.
a Justice of the Peace for Ramsey County.

The Plaintiff filed as a Complaint an account amounting to
Twenty-Four Dollars, which was not verified. The Defendant
answered, denying the indebtedness and setting up a counter
claim amounting to Seventy-Four Dollars and Forty Cents,
which Answer the Defendant in his verification thereto alleged

‘that he believed it to be true. The Plaintiff filed no reply,
and the Justice gave judgment against the Plaintiff for $51 40,
and costs.

The cause was afterwards removed by Certiorari, to the Dis-
trict Court for the County of Ramsey.

Upon argument in that Court, the judgment of the Justice
was reversed and the cause dismissed, without prejudice to the
Plaintiff’s right to bring a new action.

From which order the Defendant appealed to the Supreme
Court of the Territory. ’

Appellant’s points and authorities :

All grounds of error relied upon by a party suing out a
writ of Certiorari should appear affirmatively in the affidavit ;
and if the case presented to the Court upon the affidavit, and
the Return of the Writ, shows no error, the judgment of the
Court below should be affirmed. See Rev. Statutes, p. 314,
See. 111. :

Where new matter isset up in answer, and the Plaintiff fails
to reply, he thereby admits such new matter, and cannot intro-
duce evidence to disprove the same.

A mistake as to the decision of the Justice is no ground for
the reversal of a judgment upon Certiorari.

[No « Points and authorities” on file on behalf of Respon-
dent.]

MastersoN & Smons, Counsel for Appellant.

Parmer & Haywarp, Counsel for Respondent.
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By the Court—SuERrBURNE J.—This is an action in the na- -

ture of Assumpsit, on an account anuexed, originally brought

" before a Justice of the Peace, and carried into the District -

Court by writ of Certiorari.

The Defendant in his Answer set up an account in set-off
greater, by the sum of about fifty dollars, than that charged in
the Plaintiff’s complaint. To this answer there was no reply
upon the part of the Plaintiff.

Upon the trial before the Magistrate the Plaintiff offered to
introduce testimony for the purpose of disproving one or more
of the charges alleged in the Defendant’s answer. This testi-
mony was objected to by the Defendant, and the objection was
sustained by the Magistrate.

The exclusion of this testimony by the Magistrate is alleged
by the Plaintiff’s Counsel to be error. I have no doubt, how-
ever, that the testimony was properly excluded. The statute
provision upon the subject is plain and conclusive. The ac-
count set up i the answer, and not denied by any reply of the
Plaintiff, was rightly taken as admitted, and any testimony
offered by the Plaintiff was outside of the issue made by the
parties, and therefore irrelevant.

The admission of the testimony would have been clearly er-
roneous. The language of the Statute is: (see page 303, Sec.
83) “Every material allegation in a complaint, or relating to
a counter claim in an answer, not denied by the pleading of
the adverse party, must on the trial be taken to be true,” &c.

In this conclusion-I have not overlooked the fact that neither
the complaint or answer are properly verified. It is urged by
the Counsel for the Plaintiff that for this reason the allegations
in the answer cannot be taken as admitted, although not de-
nied: and that judgment should not have been given for the
Defendant without proof of the facts alleged in the answer.
Our Statute is imperative that the pleadings in an action be-
fore a Justice of the Peace must be verified. Rev. Statutes,
Sec. 32, p. 302.

The complaint not being verified, the Plaintiff therefore com-
mitted the first error in this respect. The Defendant attempt-
ed to verify his answer, but the verification is imperfect. Up-
on this state of the pleadings the parties went to trial, without
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objectionupon eitherside on account of their insufficiency. Ifthe
irregularity was waived—and it certainly was, as far as the
party had the power to do so—it is too late now to make the
objection. The Plaintif! insists, as before stated, that although
the pleadings may present an igsue which can be tried by the
Court, still the answer is not evidence : or, in other words, that
no material fact alleged in it is admitted by the want of a reply.

In this case, neither the complaint or answer were in accord-
ance with the positive requirements of the Statute, and in my
own opinion the whole matter might properly have been dis-
missed by the Magistrate upon his own motion.

There are other interests at stake in the trial of causes than
those which pertain to the parties litigant. The object of the
statute provision requiring that pleadings before Magistrates
ghall be verified was intended not only to protect parties
against sham complaints, answers and defences, but also to re-
lieve Magistrates and jurors from an examination®of them, and
the Government from expense. Itis a matter of public policy,
as well as private interest, that parties shall as far as possible
be denied the power of trifling with Courts by a pretence of
rights which have no substantial foundation.

The most favorable view which can be taken of this cause
is, that the Magistrate had jurisdiction by consent of the par-
ties. If he had such jurisdiction, then the cause must be en-
tertained by this Court.

There is in our Code but one form of pleading before Just-
ices of the Peace, in this respect. In every case the pleading,
in order to conform to the Statute, mnst, as before stated, be-
verified. It is evident, therefore, that the pleadings in this.
case must answer the purpose designed or no purpose atall. If-
the consent or waiver of Counsel have given to them vitality,
and to the Court, jurisdiction, they are good for all purposes
intended by the Statute; if not, then they are a mere nullity,
and neither of the Courts which have assumed jurisdiction has.

had any legal authority to do so.
*  There having been no objection to the irregularity, we think
the action may be entertained. See Day vs. Wilbur, 2d Caine’s.
R. 134 ; Onderdonk wvs. Ranlett, 3 Iill, 323. It must, how-
ever, be held for all the purposes of verified pleadings.
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If the answer is not denied, it is admitted. The whole ques-
tion must be determined by our statute provisions. And the
~authority cited by the Plaintiff’s Counsel, from 1st volume of
Monell’s Praotice, page 586, is not in point.

The third cause for reversing the judgment of the Magis-
“istrate is, that « upon a motion to dismiss the action, judgment
upon the merits or in chief cannot be given.” Whether this
Position is correct or not, the facts in the case do not sustain it.
That part of the return of the Justice applicable to the objec-
tion is in the following words: ¢ Defendant made a motion to
“dismiss the suit, as Plaintiff had failed to prove the board-
“bill: motion not sustained. Defendant here said he closed,
““but asked for a judgment for Defendant for a balance due on
‘“account, as it had not been denied, and had been verified by
“oath of Defendant. Parties left. Upon examination of the
“testimony, I considered the Plaintiff had proved what he de-
“clared for $24 00. Defendant claiming $75 40 not being
“denied, I gave judgment for Defendant for $51 40 and costs
“of suit.” The return, therefore, shows that the judgment
was not given by the Magistrate upon motion to dismiss the

-suit, but upon the motion of the Defendant for judgment in
his favor for the balance due on account. Whether he could do
-do 8o or not without proof of the Defendant’s account, has al-
ready been considered.

I do not see that the fourth error assigned has any point
whatever. It is in these words: “The judgment involves the
“absurdity of allowing the value of one portion of an indivis-
“ible article sold Defenidant and disallowing the rest.” The
objection is probably based upon facts stated in the affidavit of
the Plaintiff to obtain his Writ of Certiorari. The Cowrt is,
‘however, confined to the facts found in the return of the Mag-
istrate who tried the cause.

There is nothing in the return to which this objection can
possibly have any application.

The fifth error assigned has already been disposed of.

The sixth is in the following words: ¢The Plaintiff and his
“ Counsel, without fault upon their part, were under a mistake
““respecting a decision of the Justice upon a motion to diemiss,
““and were thus deprived of the right to be heard on the mer-
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«its of the case, or of makmg & motion to amend proceedmgs
In this there is no errorin law. If the statement is true, the
Plaintiff might or might not have been entitled to some remedy :
but that would have depended upon the whole circumstances ot
the case. Itis not a question which can be noticed in this form
‘of proceeding. The judgment of the Magistrate in which the
cause originated must be affirmed.

Marie D. Brissos, and others, Appellants, vs. SiLEY & Ros-
ERTs, Respondents.

APPEAL FROM AN ORDER DISMISSING A BILL OF COMPLAINT.

A Deed or other instrument executed with intent to convey propérty, before the same
has been purchased from the United States Government, is a mere nullity , and no
title or interest passes to the grantee in suah conveyance.

A party claiming title by pre-emption, must prove actual residence upon the land, and
improvements made thereon by him.

A meeting of occupants of the public lands belonging to the United States, held at 8t
Paaul on the 10th day of July, 1848, for the purpose of adopting such measures as they
might deem expedient to protect and to secure to the settlers and owners their
rights and claims to land upon which the Village of Saint Paul was located, (to wit,.
upon lands belonging to the United States Government,) at the land sales tobe held in
August, 1848, was a meeting opposed to the policy and laws of the Government of the
United States, and any act or acts of such meeting, to carry out the purposes and
objects thereof, were illegal and void.

Courts will not interfere for the purpose of adjusting tILe differences and sapposed
rights of parties claiming by virtue of the acts of such a ** claim meeting,” as they
are illegal and void, ab initio.

This was an appeal from an order of the District Court ef
Ramsey County, dismissing a Bill of Complaint.

The Bill was filed in said District Court, sitting in Eqmty,
on the 20th day of October, 1851, by the Complainants, the
‘Widow and heirs of Joseph Brisbois, deceased, against Henry
H. Sibley and Louis Roberts ; and the object of the suit was
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to recover the possession of, and legal title to, an acre of land
within the limits of the original Town of Saint Paul; and for
relief by injunction, &e., &e.

The Bill sets forth, that previous to the purchase from the
United States, of the site of the present Town of Saint Paul,
(then in Wisconsin,) the same was claimed, occupied and im-
proved by various individuals, under the laws of the United
States giving the right of pre-emption to actual settlers upon
the public lands, and that said Joseph Brisbois, deceased, in
his life time, claimed and owned the pre-emption right to the
acre.of land, the tile to which was sought by the Complainants;
that on the 10th day of July, 1848, a meeting of the various
claimants to the site of the Town of Saint Paul was held at the
house of Henry Jackson, in said Town, for the purpose of
adopting such measures as they might deem expedient to pro-
tect and secure to the settlers and owners, their rights and
claims to land upon which the Village of Saint Paul was locat-
ed, at the land sales to be held in August (then) next; that
said meeting then and there adopted a Resolution, whereby
they bound themselves to support and maintain certain
articles, that is to say: that there should be appointed
three suitable persons residing or having an interest in Saint
Paul, whose duty it should -be to enter the land at the land
sales in August (then) next, or before, if convenient, upon -
which Saint Paul stood, with the express understanding and
intention that the persons who shall make such entries should
act therein as the joint agents of the occupants or owners of
the claims in said Village. And it should be their duty, as
soon as might be, after such land should be entered, to deed
so much of the same to each citizen or owner of property in
said Village, as should of right belong to him ; that a Commit-
tee of seven should be appointed to decide all cases of conflict-
ing claims in relation to said land, and that the said agents
should deed said lands, in pursuance of the decision of said

- Committee ; that each clalmant should hand to the chairman
of that’ OOmmlttee, a description of his claim, and in case of
disputed claims, the same were to be decided by said Com-
mittee before the 28th of August (then) next, giving to claim-
ants notice of time and place, &ec.
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The said committee were to collect from the claimants the
amount of money necessary to enter their respective claims,
and were to hand this money to the agents on or before the day
of sale.

All Deeds were to be made out according to the town plot
as surveyed by Ira Bronson, which plot was to be recorded.

It was further declared to be the duty of the citizens in gen-
eral, to guard and protect the rights of each other against
speculators purchasing lands upon which they live, and Pro-
vided that no claimant could claim more than one hundred and
sixty acres of land. '

The Bill further states, that Henry H. Sibley and six others
were appointed as said committee, and that said Henry H.
Sibley, Franklin Steele and Louis Roberts, were selected as
the agents to enter said land according to the provisions of the
said Resolution.

That afterwards, the said Henry II. Sibley entered and pur-
chased from the United States Government, that portion of
the site of Saint Paul, within the limits of which the parcel of
land described in the Bill was situated. That the said com-
mittee of seven, appointed as aforesaid, afterwards allotted said
parcel of land to the said Joseph Brisbois, in his lifetime, and
directed a Deed to be made to him therefor, according to the
said Resolution.

That afterwards, the said IIenry II. Sibley, being about to
leave said Territory, temporarily, did, on the 7th day of No-
vember; 1848, with his wife, make, execute and deliver a
Power of Attorney to one David Lambert, giving him full
power to make, excucte and deliver Warranty Deeds ¢ of
“all the lands entered by me at the Land Office for the Chip-
“pewa Land District, as one of the Committee of the Board of
“ Arbitrators chosen for that purpose, said Deeds to be made to
“the parties who fairly claim the same, only upon certificates
“of the Board of Arbitrators aforesaid, the said parties paying
“to my said Attorney fhe amount of the consideration paid
“by me for each of them.” And which Power of Attorney
was duly recorded, &c., &c.

Afterwards, on the 7th day ot February, 1847, the said David
Lambert, as Attorney in fact for the said IIenry H. Sibley,
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-and professedly under and by virtue of said Power of Attorney,
but in direct violation of the authority to him given, did make,
-execute and deliver a deed of conveyance for said land, claim-
ed, owned and allotted to Joseph Brisbois as aforesaid, to the
said Louis Roberts.

That said Joseph Brisbois departed this life at Praitie du
Chien, Wisconsin, on the 14th day of January, 1847, intestate.

That said Louis Roberts had taken possession of said land,
and was making excavations thereon, and removing therefrom
large quantities of building stone, to the irreparable injury of
the Complainants.

That they had demanded from the said Sibley a Deed for
said land, and had requested the said Louis Roberts to deliver
up and cancel the Deed so received from the said Lambert,
and to desist from the quarrying and removal of building stone,
as aforesaid, which demands had been refused by the Defend-
ants. .

And the Complainants ask that the Defendant Sibley may
be required to Deed the premises and land to them; that the
Deed from Sibley, by his Attorney, to Roberts, be cancelled
and delivered up, and that said Roberts be restrained by in-
junction from quarrying and removing stone from the land,
and for general relief, &c. - ’

Upon filing the Bill of Complaint, Bond, &c., a Writ of In-
junction was granted and issued as prayed for.

Afterwards, the Bill of Complaint was taken as confessed
by the Defendant, Henry IL. Sibley.

On the 3d of December, 1851, the Defendant, Louis Rob-
erts filed his answer, a great portion of which was, upon ex-
ceptions, filed, expunged and stricken out, as impertinent and
scandalous.

On the 12th day of April, 1852, the Defendant, Louis Rob-
erts, filed in said Court his ¢further answer,” which admits
many of the allegations in the Bill, but denying fraud, &c.,
and expressly denying that the said Brisbois ever had a pre-
emption right to the lot of land in question, as he never resided
thereon, nor in, or near the town of Saint Paul.

That before the land was entered, and while it was owned by
the United States, one Alex. P. McCloud, who had a pre-emp-
tion claim in conjunction with others to it, desiring that the said
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Brisbois should become a citizen of Saint Paul, agreed to give
him an acre, (and did quit claim the same to him,) on condi-
tion that he would settle and reside here: but that he never
did so0, and not complying with the conditions upon which the
said land was to be given to him, forfeited all right thereto.

That he had never paid any copsideration therefor to
.McCloud, or to any one else, never Jmproved it, or resided on
or near it, at any time.

That, notmthsta.ndmg all this, it was the intention of the
said McClond‘to permit the said Brisbois to have an acre ot
ground, by complying with the terms which those actually
here had to comply with, to wit: pay the entrance money and
the expense of conveyance: that such being the understand-
ing, and the said Brisbois being indebted to the said Roberts
in the sum of One Hundred Dollars, and he, (Roberts,) having
no other way of securing his money, accepted the claim of
said Brisbois, on McCloud’s liberality, as the only hope of se-
‘curing such indebtedness. And when the Arbitrators adjudi-
cated the lands to the several claimants, they awarded the acre
in question to said Roberts, he paying the entrance money,
&c., and giving a bond to make a Deed to the said Brisbois
therefor, if he, (Brisbois,) should thereafter pay the amount he
owed Roberts, and said entrance money, within six months.”

That said term of six months had expired before the com-
mencement of this suit, and no payment or tender or offer of
payment had ever been made by Brisbois, or by any one for
him.

That at the time said land was so awarded to him as afore-
said, it was not considered worth the amount of such indebt-
edness, but that he, (Roberts,) had taken it as all he could get,
and that he had never obtained any title thereto, by, through,
or under said Brisbois.

And the Defendant admits that Brisbois clasmed the acre
of ground, but denies that he claimed the pre-emption right,
and says that his claim was based solely upon the promises of
said McCloud, set forth in the Answer.

And denies that said committee, or Board of Arbitration,
ever allotted the said acre of land to said Brisbois, or that they
ever directed a deed therefor to be made to him.
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The Respondent further admits that he was In possession of
the property in question, but says that the statement contained
in the Bill, concerning a stone quarry, excavations, &c., is
wholly untrue. )

To this Answer was annexed the Affidavit of Alex. R.
MecCloud, who says that he had read the Answer, and that as
far as it related to him and his disposition of the acre in ques-
tion, it was true, to wit: that he gave the same to Brisbois on
condition that he would move here with his family; and “I
“gave him a quit-claim to an acre, before the land was pur-
“chased of the United States. 'When the purchase was made,
“and the land was aboutto bo divided, I consented, although
“ Brisbois had not complied with the terms on which I gave him
“the said acre, and therefore had no right to claim it, still I
“ consented for it to be awarded by the Arbitrators to Louis
“ Roberts, in satisfaction of a debt, or to secure a debt, of Bris-
“bois.”

The Complainants filed a general Replication to the An-
swer, and afterwards upon a hearing, the Bill of Complaint
‘was dismissed with costs ; and the following opinion was filed
by Judge Sherburne.

By the Court—SnerBurNE, J. Upon reading the plead-
ings and proof in this matter, I discovered no ground upon
which, in my opinion, the prayer of the bill could be grant-
ed, and should have disposed of it without further atten-
tion, but for the great confidence which I have in the
learning and ability of the Counsel who instituted and have
prosecuted the proceedings, mistrusting therefore my own
first impressions. I have given the case all the attention
which the pressure of business has allowed me, but it has
only served to confirm my original opinion. The deed from
McLeod to Brisbois was a mere nullity. If McLeod had
the right to convey his pre-emption right to the acre in contro-
versy, Brisbois could not hold it. He never resided upon the
land, nor in the Territory even. If the consideration of the
deed were a proper subject of inquiry, it would further appear
that he never paid one farthing for it. The claim is made on
account of a pre-emption title, and yet the case shows that the
person under whom the claim is made never resided upon the
land, nor improved, saw it, or paid for it.
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It is doubtful whether the award of the Committee of the
claim-meeting, if it had been made to Brisbois, would have
aided him. The meeting was opposed to the policy and Laws
of the Government, and its acts were void. The fact that such
meetings are common, and their doings “winked at” by the
Government and the public, does not aid these complainants

_in a Court of Law. If Brisbois was one of the parties assent-
ing to and aiding the claim-meeting, he was aiding a combina-
tion for an illegal purpose, and a Court will not adjust their
differences.

The maxim “In pari delicto,” &c. well applies. If he did
not assent to the meeting, and was not a party to their pro-
-ceedings, their acts are certainly not binding upon him, nor
-could he take advantage of those in his favor. They should
be assented to and mutual to be of force, if proper in other re-
spects.

pr Brisbois had had a right to the land, or to the purchase of
it from Government, the action of the Committee and of Sib-
ley’s Attorney might be inquired into: but having no right at
the time, those claiming under him are without any legal or
equitable right to question the correctness of either.

But I am clearly of opinion that the weight of evidence is
in favor of the position taken by the Defendant, Roberts, that
the award of the arbitrators was that the land be conveyed to
him subject to the conditions of the bond mentioned in the

answer.
The case showing therefore that the Comnmittee awarded the

land to Roberts, there seems to me nothing upon which a de-
cision in favor of the Plaintiffs can be founded.

The Complainants do not rely upon the bond to Sibley : but
had they done 8o, it is a sufficient answer that its conditions
were in no respect complied with.

There is another view of this question, which renders the
Complainants’ claim at least very doubtful. Contracts, to be
binding between the parties, must be mutual. This, as a gen-
eral principle, is well understood. Suppose these lands had
fallen in value to one-fourth of the Government price,—there
‘would have been no claim upon Brisbois or his heirs for the loss.

It does not even appear in this case that the Government
price has been offered or tendered.
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I have no hesitation in determining that the bill cannot be
sustained, and it must therefore be dismissed with costs.

The Complainants afterwards appealed to this Court from-
the order dismissing the Bill of Complaint.

Points and authorities submitted by Appellants:

First. Henry H. Sibley held the land in trust for the differ-
ent claimants, which trust was sufficiently evinced by his writ-
ten power of attorney to D. Lambert : and such trust was not
in contravention to the Laws of the United States, nor in vio-
lation of public policy.

Second. Joseph Brisbois held the beneficial interest in the
acre of land in question, and was entitled to a conveyance.
thereof from Henry H. Sibley, who was merely his agent or
trustee, making the purchase.

Third. Louis Roberts has not shown any title whatever to.
the land.

Fourth. That as between Mr. Sibley and the Complainants,
the said Complainants are entitled to a decree.

Fifth. That the Complainants are entitled to a decree against
Roberts, who has not established a defence.

Siawth. That the Court below erred in excluding in the de-
cision of the case the acts and proceedings of the meeting of
the claimants and the award of the Committee, set forth in the
bill, as being opposed to the policy and Laws of the Govern-
ment and void. ,

Seventh. The Court erred in dismissing the bill.

‘Authorities: Revised Statutes, Sec. 6. p. 267T; ibid, Sec. 11,
p- 208; ibid, Sec. 21, p. 204; ibid, Sec. 23, p. 204; Story’s
Equity Jurisprudence, 2d wol. p. 439, Sec.1065; bid, See..
1195—1201; 2d Fonblangue’s Equity, p. 116.

Points and authorities relied upon by Respondents :

First. The bill does not contain an equitable case: and if the:
Complainant omits to state an equitable case in his bill the
Court cannot notice it, although established by proof. Dilly
v8. Heckwith, 8 G4ll & Joknson,171.

Second. The Complainants fail to show performance on their
part, and cannot exact it. 1 Desaw, 160 ; 2 ¢b. 582, et passim..
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Third. The answer being sworn to, and taking issue upon all
of the material allegations of the bill, must be taken .as true,
unless disproved by two witnesses, or one with pregnant circum-
stances. 2 Wheaton, 380; 1 Paige, 239 ; 2 John’s Ch. 2. 92;
9 Cranch, 153.

Fourth. The Complamants having filed a replication to the
answer, have admitted its sufficiency as a bar. Daniels vs.
Taggart, 1 G-l & Jolms 312; Hughes vs. Blake, 6 Wheaton,
472.

Fifth. The proof establishes no equities in the Complan-
ants. The deed of McLeod was made before the patent ema-
nated, passed no interest, was voluntary, without considera-
tion, and against public policy : as was the whole train of cir-
cumstances upon which the Complainants rely. Shakleford vs.
Hambley's Ex'rs. A. K. Marsk’s . 501 ; 3 Story’s Rep. 365
Caldwell vs. Williams, Bailley's Eq. Rep. 1755 Acker & Chap-
man vs. Phenix, 4 Paige, 205; 2 Paige, 84; Carrington vs.
Callen, 2 Stewart's Rep. 175.

Sixth. The bond of Roberts was voluntary, immutual, not
duly prosecuted, nor its conditions performed, and cannot be
enforced. 4 Paige, 305; 2 Har. & Gill, 100; 1 Story’s Rep.
204; 3 b. 612.

Seventh. The preponderance of proof is with the Respond-
ents.

HovrLinsaEaD & Broker, Counsel for Appellants.

Murray & WiLLiams, and Brissiv & BieerLow, Counsel
for Respondents.

The opinion of the District Court is reported at length, for
the reason that upon argument in the Supreme Court the order
appealed from was affirmed with costs, and no further opinion
filed.
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Jdames K. HUMPH#EY, Appellant, vs. Georee Heziep, Re-
spondent.

An order of the District Court vacating and quashing a Warrant of Attachment, is
not an appealable order.

This was a motion to dismiss an Appeal to the Supreme
Court from an order of the District Court vacating a warrant

of Attachment.
The Plaintiff below filed his affidavit for a warrant of At-

tachment, on the 2d day of September 1854, in the District
Court of Ramsey County, setting forth the amount of his
claim, causes of action, &c. and that the Defendant had as-
signed and secreted his property with intent to delay or defraud
his creditors, and stated several facts and circumstances upon
which this allegation was made: among others, that the De-
fendant was largely indebted in New-York; that he had left
his creditors in Ohio entirely unpaid and unsatisfied ; and that
since coming to Minnesota he had been extensively engaged
in buying and selling real-estate and dealing in money and ex-
change, in the name of one Swift: that he had purchased a house
and lot, in which he resided, from Henry M. Rice, and took
the deed thereof in the name of said Swift; and that he was
living in a sumptuous and luxurious manner, without any in-
dependent income, and without means or property except that:
which he is concealing from his creditors.
"~ Upon this affidavit, a warrant of Attachment was issued
against the property of the Defendant,

Who afterwards appeared by Attorneys, and moved to va-
cate and set aside the warrant:

Because, the affidavit on which it was obtained was insuffi-
cient;

Because, the facts stated as the ground on which the war-
rant of Attachment was obtained, are not true ; and

Because, the service and return of the Warrant were insuffi-
cient, irregular and void.
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The motion was accompanied by the affidavit of the Defend-
ant, admitting his indebtedness in the State of New-York,
but denying that he had been engaged in real-estate, exchange
or money transactions in Minnesota, except as the agent of
George K. Swift and others, and that in such business and
transactions he had used no means of his own directly or in-
directly, and that he had no interest in the profit or loss thereof.
He further denies that the house and lot in which he lived be-
longed to him,-or that he had any interest therein, but avers
that the same was the property of said Swift, and that he
(Swift) had paid the full consideration therefor. ,

The affidavit of Henry L. Moss was also used in the hearing
of the motion, which corroborated the statements of the De-
fendant in regard to the ownership of the house and lot occu-
pied by him.

Upon this motion, and the affidavit in support thereof, the
District Court ordered that the warrant of Attachment be va-
cated and all proceedings thereon quashed.

From this order the Plaintiff appealed to the Supreme
Court.

Afterwards, the Respondent moved to dismiss this Appeal =

Because, the Supreme Court had no jurisdiction of the sub-
ject matter; and

Because, it is not such an order or decision wherein an Ap-
peal will lie.

The following are the points and authorities relied upon by
the Appellant, resisting the motion to dismiss the Appeal:

First. The order quashing an Attachment is an appeal-
able order, and the motion to dismiss the Appeal onght not to
be sustained. Rev. Statutes, Sec. 134, p. 346, and amendments
thereto ; 3d Sub. of Sec. 11, Rev. Stat. p. 414; Voorkies' NN.
Y. Code, 3d Ed. pp. 18,19; Whittaker’s Pr. Vol. 1, p. 205,
od Ed.; Monell's Pr. 2d Ed. Part 2, Sec. 3, p. 289.

Second. The order to quash the Attachment was illegal and.
improper. See Am. Ilev. Statutes, Sec. 136, p. 346.

[The Points and authorities of the Respondent, in support
of the motion to dismiss the Appeal, are not on file. ]
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Hovumnseeap & Becker, Counsel for Appellant.
Esuerr & Moss, Counsel for Respondent.

The Supreme Court dismissed the Appeal, reserving the
-question of Costs for further argument.
[No Opinion filed.]

Jonx Farrmveron, Plaintiff in Error, ». Joux W. Wricnr,
Defendant in Error.

An Attorney cannot be compelled to file the evidence of -his authority under our
Btatute.

An Order for that pnfpose, obtained Ezparte, upon the applisation of one party with-
out notice to the other party or his Attorney, is void.

An Order staying all proceedings in a cause, until the authority of the Attorney is

produced, is void. It should only stay the proceedings of such Attorney in the Ac-
tion, until his authority was proved.

A notice of a motion for a Judgment notwithstanding an answer, is a regular and valid
proceeding under our practice, and the party noticing the motion, may, upon default,
take his order. The party taking such order, however, must see that all former pro -

ceedings on his part are regular, and that his order is founded upon the record and
practice of the Court.

This Court will, upon Writ of Error, correct an order taken upon default, where such
order i8 not sustained by the record and practice.

‘The allegation in an answer that the Defendant ‘‘ charged twenty-five dollars for his
Commissions,” will not be available as a counter claim. It should allege that his
services were worth that, or some other sum, and that the charge therefor was just
and r ble. Evid could not be admitted under such an allegation, to prove
that the charge was just and reasonable, or that the se1vices were worth the amount
charged.

Buch an‘allegation would not be cured by a proper verification; in verifying the answer
he, in effect, only swears that he charged such an amount; not that such charge was
just and true.

This cause was brought to this Court by Writ of Error, to
the District Court of the County of Ramsey, and Sccond Ju-
dicial District.

16
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The Plaintiff in the Court below, commenced the action by
Summons and Complaint, served on the 20th day of January,
1855, for the recovery of $300, and interest, alleged to be a
balance of 1000, entrusted by the Plaintiff to the Defendant,
“to purchase Eastern Exchange, and to send the same, less the
“current rates of Exchange, to the correspondents of the
“ Plaintiff in New York,” to be placed to Defendant’s credit.
" §700 of the amount had been so disposed of, but the Defendant
refused to pay the balance.

The Defendant appeared and moved to strike out the Com-
plaint and verification, because the verification was defective
and did not comply with the Statute.

The Court below refused to strike out the Complaint, because
the course pursued by the Defendant, was not the proper
remedy.

On the 6th of March following, the Defendant answered,
admitting all the material allegations of the Complaint, and
alleging by way of counter claim, that, ¢ the Defendant charged
“for his commissions thereon, twenty-ﬁve dollars, leaving" a
“balance of $268 in favor of the Plaintiff.”

On the 19th of March, the Plaintiff’s Attorney served upon
the Attorneys for the Defendant, a notice of motion for Judg-
ment, notwithstanding the answer, which motion was after-
wards, on the 28th of March, argued and sustained, and Judg-
ment entered in favor of the Plaintiff for the amount claimed,
and costs.

On the 20th of March an order was obtained Exzparte, on
the application and affidavi¢ of the Defendant, and without
notice to the Plaintiff’s Attorney, requiring W. G Le Duc, the
Attorney of record for the Plaintiff to file therein the evidence
of his authority from the Plaintiff, for commencing and pros-
ecuting the action, and that further proceedings therein be
stayed until such evidence should be filed.

Notice of this order was served upon the Plaintiff’s Attor-
ney on the day of its date.

Afterwards on the 30th “April, 1855, on motion of the Plain-
tifi’s Attorney, this order was vacated and set aside, and on
the 14th of May following the Defendant sued out his Writ of
Error, to remove the cause to this Court.
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The following points and authorities were relied upon by
the Plaintiff in Error.

1. The Court below erred in proceeding to Judgment in
this case, because the Complaint and verification were defec-
tive' and not in conformity with the Statute.

Sec. 13, R. S.,338; Peersvs. Carter, 4 Little’s Kentucky R.,
368; Gaddis vs. Durashy, 1 Green’s N. J. R., 324; Chitty’s
C. L.,853, Arch. Pr.11, 3 Chitt. Gen. Pr.; Webbvs. Clark, 2
Sandf 647 Mason vs. .Brown, 6 How. Pr. 2., 481.

2. The order of the 20th March, 1855, staymg proceedings
in the action in the Court below, untll W. G. Le Duc, Esq.,
Attorney for the Plaintiff should file in the action, the evi-
dence of his authority, from the Plaintiff, for commencing and
prosecuting the same, and requiring him to file such evidence
and notify Defendant’s Attorney, was a legal and proper order,
and was authorized by Statute; and, whether so or not, was
good, valid and binding upon the Court and the parties until
duly and regularly vacated ; and therefore, the order for Judg-
ment on 28th March, 1855, was in violation of the order of
 20th March, 1855, and illegal.

1 7%dd’s Pr.,93; 1 Durnf. and Euast,62; 1 Chitt. Lep. 194,
1 Tidd’s Pr., 95; 1 Tidd’s Pr., 516; 1 Tidd’s Pr., 527; 1
Bunnill’s Pr., 39; 1 Troubat and Haly's Pr., 154; Howe's
Pr., 31; Sec. 12, R. 8., 458; Sec. 17, R. 8., 419; 1 Monell,
174; Sec. 90, R. 8., 340; 4 Howe’s 34; Am. Rev. Stat., Sec. 55,
13 and 14; Mitchell vs. Hall, 7 Ilow. Pr. Rep., 492.

3. The answer in the action presentsa just and legal defense
as to part of the Plaintiff’s claim, and therefore a judgment
for the whole of that claim was unjust, and not warranted by
the Pleadings.

The following are the points and authorities relied ypon by
the Defendant in Error.

First. There is no error in the record or proceedings of the
Court below.

Second. The motion on behalf of the Defendant below, to
set aside the Complaint and verification, was properly denied.

5 How. Pr. R., 257; 6 How..Pr. R.,394; 8 How. Pr. B.,
212; 1 Code R. N. 8S., 818; Rev. Stat., p. 338, Sec. 78.

Third. The order of 20th March, staying proceedings, &e..
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was of no binding force upon the Plaintiff or his Attorney,
prior to the order for Judgment, because,

1st. The order was obtained Fxparte, without notice to the
Plaintiff or his Attorney.

2d. It was not served upon the Plaintiff or his Attomey

3d. The order was not authorized by law, nor by the prac-
tice of the Court.

Rev. Stat. p. 438, Sec. 12, and Amendments to Rev. Stat., pp.
13 and 14, Sec. 85; Voorhic’s N. Y. Code of 1852, p. 411; §
Cow. R.,438; 5Hzll 568; 2 Code R.,139; 4 How. Pr. R
248; 8 Pr R 50 a/nd349 6 Pr. R. 370, 371 and 372.

Fourtlz,. This answer presents no defense whatever to the
whole, or any part of the claim set forth in the Complaint, and
besides, the Defendant below failed to appear and oppose the
motion for Judgment, and the Plaintiff was therefore entitled
to the order asked for, without regard to the merit.

Rule 16 of Rules of District Court in procesdings at lano.

Fifth. Admitting every proceeding and decision in the
Court below to havebeen irregular, in the full extent contended
for by the Plaintiff in Error: none of these proceedings or
decisions can be alleged for Error in this Court.

6 I, 288-9; 21 Wend., 52; 2d Bun. Pl., (2d ed.)) 159;
Graham’s Pl.,(2d ed.,) 944; 2 Cow. R., 49; Rov. Stat., p. 35,
Sec.9; also p. 416, Sec. 32; Amendmentsto R. 8., p. 13, Sec.
51 and 52; Rule 9 of this Court.

Horrinsaeap & Beoker, Counsel for Plaintiff in Error.

W. G. Le Duc, and H.R. BreeLow, Counsel for Defendants
in Error.

By the Court—Cuarrierp, J. The order requiring the At-
torney for the Plaintiff below to file proof of his authority was
properly disregarded by the District Court. The order was
wholly void. It was not authorized by the Statute, which reg-
ulates the practice and proceedings in such cases, and super-
sedes the old practice of filing warrants of Attorney. The
Statute authorizes an order to require the Attorney to produce
or prove the authority under which he appears. The order in
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this case required the Attorney for the Plaintiff to file the ewi-
dence of his authority, which is another and different thing.
The Statute authorizes an order staying all proceedings by an
Attorney on behalf of the party until he docs produce or prove
his authority. The order in this case stayed all proceedings on
the part of the Plaintiff, by the same or any other Attorney,
until, &c., a stay not authorized for that cause. Had the order
been valid for any purpose, the record ddes not show that it
was 80 served as to make it effectual. .

The Plaintiff had by the practice, the right to take his Judg-
ment notwithstanding the answer, pursuant to his notice of
motion therefor, the Defendant not appearing. A party notic-
ing a motion, may, if his opponent make default, take his order,
but he takes it at his peril, and must see to it, that his pro-
ceedings are regular, and that he takes no more than he is
entitled to by the record or the practice. If the practice or
record will not sustain the order which he thus takes, it is sub-
ject to correction, andif, as in this case, the order be for final
judgment, and not sustained by the record, the error may be
corrected in this Court upon Writ of Error. In this case I
think the judgment is sustained by the record.

The cause of action is confessed by the answer, and is not to
any extent avoided. It appears by the amount of the Judg-
ment that the full current rate of Exchange on the seven hun-
dred dollars remitted by the Defendant below, was allowed.

The counter-claim for commissions is not adequately alleged
in the answer to make it available to the Defendant below.
The allegation is that he “charged twenty-five dollars for his
commission.” He does not allege that the charge was true,
or that the services for which he made the charge, were worth
that or any other sum. In verifying the answer, he, in effect,
only swears that he ckarged that sum, and not that the charge
itself was true or just. I do not think that the allegation is
sufficient to admit proof to sustain a claim of twenty-five dol-
lars or any less sum for Commissions. The existence of such
a claim is not alleged, nor can it be implied from the statement
that he charged it. Proof that he made the charge, which is
all that is alleged, would not alone sustain a claim for the
amount charged, or any less sum. Proof of other facts, not
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alleged, would be required to resolve the charge into & valid
legal claim.
The judgment of the District Court must be affirmed.

Samnt AntaoNy MinL Company, Plaintiff in Error, vs. CLEMENT
VanpaLL, Defendant in Error.

If a chose in action is assigned after the commencement of an action thereon, the
assignee must show affirmatively that the assignment was made pendete lite, to ena-
ble him to prosecute in the name of the assignor.

And if the assignment is made in trust for the benefit of a third person, the assignee
may prosecute the action without joining the cestui que trust as a party Plaintiff, by
virtue of Sectien 29, page 333, Revised Statutes of Minnesota.

A Writ of Error will not subject to review, questions of law arising upen the evidence
offered in the Court below. Such questions can only be incorporated in the record
by Bill of Exceptions.

This was a Writ of Error to the District Court of Ramsey
County. The action was brought in the District Court to re-
cover the amount of a Bill of Exchange, made by Ard. God-
frey as Agent for the Saint Anthony Mill Company, Defend-
ant below, bearing date on the 3d day of July, 1852, for the
sum of $328 97, payable to the order of Clement Vandall, the
Plaintiff below, and directed to Henry M. Rice.

The Complaint further alleged that the same was duly pre-
sented to the said . M. Rice for acceptance and payment, and
that he refused to accept or pay the same, of which the Defend—
ants below then had due notice. -

The Complaint further alleged that the Plaintiff was the
lawful owner and holder of the said Bill of Exchange, and that
the Defendants were indebted to him thereon in the sum of
$328 97 principal, with interest from July 28, 1852.

The original answer admitted the making and delivery of
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the Bill of Exchange as set forth in the Complaint, but denied
upon information and belief, each and every other allegation
contained in the Complaint.

Afterwards, by leave of the Court, a supplemental answer
was filed and served, alleging that since the service of a copy
of the original answer, and on the 18th of October, 1852, the
Defendants paid to the Plaintiff the full amount claimed to be
due upon the Bill of Exchange set forth in the Complaint, and
that the Plaintiff had thereupon executed and delivered to the
Defendants his receipt in writing, whereby he acknowledged
full payment of the amount claimed to be due.

The Reply of the Plaintiff to the Defendant’s supplemental
answer, alleged that the draft or bill mentioned in the Com-
plaint was transferred and assigned to Lafayette Emmett and
Henry L. Moss, for a good and valuable consideration, previous
to the 18th of October, 1852, and that the Defendant had due
notice that the said draft or bill had been transferred and as-
signed by the Plaintiff to the said Emmett and Moss, and that
they were entitled to the same, previous to the time of pay-
ment and taking the receipt mentioned in the supplemental
answer.

The cause came on for trial at the March Te1 m, 1854, and a
Jury trial having been waived by the parties, it was heard and
determined by the Court, who “found the facts in favor of the
Plaintiff as set forth in the Complaint and Reply.” And also
decided, that whether the action was brought before or after
the assignment, it might be sustained in the name of the
Plaintiff in the cause, and without leave of the Court, and
rendered judgment in favor of the Plaintiff for the amount
.claimed in the Complaint, with interest.

The Judgment is removed to this Court by Writ of Error.

Horumnsueap & Becker, Counsel for Plaintiff in Error.
Emmerr & Moss, Counsel for Defendants in Error.

By the Court—CuarrieLp, J. The judgment of the District
“Court in this case must be reversed.
The Complaint of the Plaintiff below, and his reply to the
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Defendant’s Supplemental Answer, are inconsistent with each
other.

The Complaint being true, the Plaintiff below was the real
party in interest, and payment to him as alleged in the Defend-
ant’s Supplemental Answer, constituted a valid defence to the-
action.

The Reply to the Supplemental Answer being true, the
Plaintiff below was not the party in interest, and for that rea-
son, could not maintain the actior at all. :

It cannot be answered in avoidance of his dilemma, that the
assignment mentioned in the said Reply was made pendemie-
lite, 80 as to allow the action to proceed in the name of the
original Plaintiff; for the Reply fails to show the time of the
assignment. It slmply alleges that it was previous to the 18th
day of October, 1852 ; the time of the payment alleged in the-
Supplemental Answer At that time the action had been
pending more than a month. The assignment may have been
either before or after the commencement of the action, and
the Reply be strictly true, while the right to prosecute the
action in the name of the Plaintiff, rests wholly upon the fact
that the assignment was made pendente lite. If the assignment
was previous to the commencement of the suit, the action
should have been brought in the name of the Assignee, the
party in interest.

In cases like this, in which an answer is sought to be avoided
by an assignment of the cause of action, pendente lite, it is-
manifestly necessary for the assignee, by his Reply, to show
affirmatively that the assignment was made pendente lite, to
make it effectual, and at the same time, entitle him to proceed
in the action in the name of the Plaintiff on the record; the
assignor ; for it is in such cases only that an action can proceed
in the name of a Plaintiff not owning the interest. The time
of an assignment of a chose in action cannot be presumed, and
it is a plain and familiar principle, that a party prosecuting an
action, must, by his pleadings affirmatively show, that he is
lawfully entitled to the action which he prosecutes, both in
form and substance.

The defect in the Reply in this case is, in my judgment, one
of substance, because, by reason of it, the record fails to show"
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that the Plaintiff was the party in interest entitled to bring
the action, at the time of its commencement. The defect can-
not, therefore, be deemed to be cured by verdict, or by the
finding of the Court standing in lieu of a verdict upon the
trial before him without a Jury.

But were it qtherwise, so as to require this Court to go be-
yond the pleadings and look into the finding or report of the-
District Court, betore whom the cauee was tried without a
jury : the cause is there found to stand in precisely the same-
light and position in which it does upon the pleadings, and
subject to the same objection for incongruity and inconsistency
g0 tar as the facts are concerned.

The District Court simply says, that he finds “the facts as.
set forth in the Complaint and Reply,” without determining
the téme of the assignment. It would appear by the Report
of the District Court, and without reference to the evidence
in the case, that it was, upon the trial, made a question whether
the facts proved, constituted, in law, an assignment of the cause:
of action, because in the report or finding, he determines that
the facts proved “in the cause were sufficient in law to consti-
tute an assignment,” but he does not determine at what time
such assignment was made or took effect. The principle upon
which he sustained the action, did not require him to deter-
mine, (if he might do 8o under the pleadings,) the ¢me of the
assignment, for he decided ¢that whether the action was
“brought before or after the assignment, it may be sustained
“in the name of the Plaintiff without leave of the Court.”

In this conclusion I think the District Court erred. If there
was in fact, an assignment of the absolute kind and character
alleged in the Reply, and by the Court found in both fact and
law, then it is very clear that the action cannot be sustained
in the name of the Plaintiff, unless the assignment was made
subsequent to the commencement of the action ; for the Statute

" i8 positive that every action arising upon contract, like this,
“ must be prosecuted in the name of the real party in interest.”
The only exception which the Statute makes to this rule estab-
lished by it, is of cases of assignment pendente lite. In such
cases, the Statute allows the action to proceed in the name of
the original party Plaintiff, or the assignee to be, upon motion,
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substituted as Plaintiff. Hence the manifest necessity that the
time of the assignment should be alleged in the pleadings, and
proved upon the trial in cases like this, in which the Plaintiff’s
right to prosecute or maintain the action is involved in the
issue.

Thus stands this case upon the pleadings and the finding or
report of the District Court, and in strictness, they and the
judgment constitute the whole record. There is not any Bill
of Exceptions to bring into the record the evidence upon which
the conclusions stated in the report or finding of the District
“Court rests. The only way to incorporate the evidence or any
part of it, into the record, so as to subject to review upon Writ
of Error, the questions of law arising thereon, is by Bill of
‘Exceptions. The Writ of Error brings up only the record of
the Judgment in the Court below, and that record, in the
absence of a Bill of Exceptions, duly slgned consists only of
the pleadings, verdict and Judgment, and, in cases of Judg-
ment by default, of the process and the proceedings thereon,
‘showing whether or not the Court had acquired jurisdiction.

Though there is included in the paper book in this cause, a
case used upon a motion for a new trial therein, containing a
statement of the evidence upon the trial, and settled by the
stipulation of the parties, it forms no part of the record ; nor
does the opinion of the Judge of the District Court upon the
motion for a new trial, which is also included in the paper
‘book. This Court cannot look into either the case or the opin-
ion, for the purpose of determining whether or not the Judg-
ment of the Court below is sustained by the law and the evi-
dence. Not being of the record, they cannot be allowed to
control the effect of the record. Nor can I perceive how they
could avoid the consequences of the inconsistency between
the Complaint and the Reply to the Supplemental Answer, or
cure the material defect in the said Reply.

If, as was indicated upon the argument, (and as Would
appear by the said case and opinion, could this Court properly
consider them,) the assigment proved (if any,) was to the As-
signees, in trust for the creditors of the Plaintiff below, then
the question would arise, whether or not the proof would sup-
port the Reply, for the Assignment alleged in the Reply is
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absolute of the whole interest, to the assignees, to their own
use. The character of the assignment might materially affect
the rights of the parties, and hence such variance between the

pleading and the proof, might become essential in making up

a record by which such rights are determined or affected.

‘Whether or not such variance be material, need not, if it could

properly, be decided in this case, for in my view of the pro-
visions of the Statute, the effect of the assignment upon the

right to prosecute or proceed in the action in the name of the

Assignor, as Plaintiff, would be the same, whether the assign-
ment was absolute or in trust. In case of an assignment of a
chose in action, arising on contract, by the owner to an As-
signee in trust to pay or secure the payment of, debts, owing

by the Assignor, a strict construction of Section 27 of the

Statute of civil actions would require the Assignor, Assignees

and the cestuis qui trust to be joined as Plaintiffs in an action

on the chose in an action thus assigned.

The Assignor would have a real and substantial interest in
the action, because the collection would liguidate his debt pro
tanto. The Assignee would have a material interest in the
action founded upon his title, compensation and liabilities as
Trustee, and the cestuis que trust would be the owners of the
money in the hands of the Trustee when collected, and would
hold the equitable title and essential interest in the chose from
the time of the assignment.

Hence it became necessary to avoid the consequences which
the provision of section 27 would produce in such cases, to
provide some other means of prosecuting choses in action in
such a condition ; section 29 of the same Statute, (Zev. Stat.
333) was designed for that purpose. That section provides
that ¢ a Trustee of an expressed trust may sue without joining
“ with him the person for whose benefit the action is prose-
“ cuted,” and it defines that ¢ a person with whom, orin whose
“name a contract is made for the benefit of another, is a trustee
“of an express trust within the meaning of this section.”

An assignment is a contract made between the assignor and
Assignee, and when made to the Assignee in trust for the ben-
efit of a third person it is within the definition of an express
trust contained in section 29.



252 CASES IN THE SUPREME COURT.

Billis v. The Steamboas Henrietta.

~ This section seems to regard such an assignment as of the
same effect as an absolute one, upon the right of the assignor
to prosecute the demand assigned, for it recognizes the right
of the assignee to sue thereon and permits him to bring the
action without joining the cestuis qus trust.

If this be the true construction of the different provisions of
the Statute when considered together as they should be, then the
case as it stands upon the pleadings and finding of the District
Court, would not be so changed as to effect the result in this
Court, even though the case made for the purposes of the mo-
tion for a new trial, and the opinion of the Judge of the Dis-
trict Court thereon, constituted a part of the Record.

The time of the assignment would be in the same degree
material, whether it was absolute or in trust, because its effect
upon the Plaintiff’s right to prosecute or proceed in the action
‘would be the same in either case.

Judgment reversed.

Davip 8. Biiuis, Plaintiff in Error, vs. The Steamboat
“ Henrierra,” Defendant in Error.

This cause was brought to the Supreme Court by Writ of
Error to the District Court of Ramsey County.

The Complaint set forth that on the 1st of May, 1854, at
Tabula, Iowa, four boxes belonging to the Plaintiff, were ship-
ped on board the Defendant, and which, by a certain contract,
or agreement in writing, made by the proper officer or agent .
of said boat, were to be transported on said boat and delivered,
without delay, &c, unto J. W. Bass & Co., they paying freight,
&ec.; that said boxes were marked “D. S. Bellis, care of J. W.
Bass & Co., St. Paul.”

That two of said boxes had not been delivered in pursuance
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of said contract, but that they had been lost by the negligence
and earelessness of the officers of the boat, and that the con-
tents of said boxes were worth four hundred dollars.

The Defendant demurred to the Complaint, because it did
not state or show that the steamboat ¢ Henrietta,” was, or is
used in navigating the waters of this Territory,

And because it did not state factsshowing that said boat was
liable for the Plaintiff’s supposed demand,

And because it did not set forth the Plaintiff’s demand in
all its particulars, or with sufficient certainty,

And because it did not state on whose account the claim
accrued,

And because it did not appear that said Complaint was filed
with the Clerk of the District Court of the county in which
said steamboat “ Henrietta ” was then lying, or that the said
boat was then within the jurisdiction of the Court.

A motion was made by the Defendants to vacate the attach-
ment against the boat, founded upon the same objections to
the complaint.

The motion and demurrer were noticed for argument on the
same day. The motion was allowed on the 20th day of De-
cember, 1854, and the order sustaining the demurrer was dated
the 25th day of J anuary, 1855.

The following opinion was filed b) M. Sherburne, Judge of
the Dlstnct Court :

By t/w Court—SuErBURNE J. This is a demurrer to the
Complaint. The action is brought by virtue of a provision
of the Statute of this Territory, is summary in its character,
and is unknown to the common law. It is unnecessary there-
fore to cite authorities to sustain the position that in such pro-
cess, the provisions of the Statute, must be substantially, if not
literally complied with. Without form, registry, or any notice
whatever to the public, a lien upon steamboats navigating the
waters of this Territory is created by law for the discharge of
all claims, which have accrued, or demands which have arisen
on account of the same, when contracted by the master, owner,
agent, or consignee.

That owners and subsequent purchasers may havesome pro-
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tection against this extraordinary provision of law, the Statute
is 1mperat1ve that the Complaint shall set forth the Plaintiff’s
demand in all its particulars and on whose account the same
accrued.

It is unnecessary to decide whether the particulars of the
demand are sufficiently set forth in this case, for there is no
attempt whatever in the complaint to show on whose account
the demand accrued, and this must be fatal to the proceeding.
There is an attempt to set up a contract with the boat, but it
should appear distinctly in the complaint with what person
by name, such contract was made. It is notsufficient to allege
that it was made with the Clerk, or master or agent of the
boat, but his name should be stated. This is a matter of sub-
stance and not of form. Masters, agents and owners of steam-
boats are constantly changing, and their consignees are even
more uncertain.

The allegation in this complaint is that the contract was
«“made and entered into by the proper officer or agent of the
boat.” This furnishes no information whatever to its present
owners or agents, and while it may be tied up by virtue of
attachment, they will stand an even chance of not knowing
whether such contract was ever made, or, if made, who made
it and is responsible for its violation; a branch of business
in which a whole community is so largely interested as this
is in steamboating, should not be thus jeopardized, unless
the necessity arises from some positive provision of law.
But the law in this case is otherwise. It is positive in its char-
acter and should not be frittered away by construction.

The demurrer must be sustained.—Sec. 3, Scammon’s Rep.,
144 ; 18 Messourc Reps. 558 ; 6 <bid, 375.

The following are the pomts and authorities relied upon by
Counsel for the Plalntlﬁ' in Error :

The following are the points upon which the Plaintiff in
Error relies for a revisal of the Judgment and proceedings of
Court below.

First. The Court below, on motion of the Defendant, granted
an order vacating and setting aside the warrant, on the ground
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of alleged defection in the complamt In this there is a man-
ifest error, because, '

1. The Oomplamt is sufficient in all respects.—ZRev. Stat.,
Chap. 86; also p. 337, Sec. 60; 6 Missours R., 37, 381, 553
and 555 ; T Missours R. 213; 8 Missour: I2., 358 13 Mw—-
sourt R., 519.

2. The .defect (if any,) is one of form only, and furnishes no-
ground for quashing the writ.

3. The Complaint in this class of cases is not in the nature:
of preliminary proofs for the purpose of conferring jurisdiction
to issue process, but the jurisdiction is created by the express
terms of the Statute ; hence however defective the Complaint,
it furnishes no grounds for quashing the writ. - :

4. The Defendant before the notice of motion, appeared-
generally in the action, and thereby waived all defects in the
process and proceedings, by which he was brought into Court.
After such appearance, it was too late to object to the writ for
any cause.—ZRev. Stat: p. 420, Sec. 26 ; 2 Caine's R.,134; 2
Cow. R.,467 and 468; 5 Cow. R.,15; T Cow. L., 366; 6 Wend.
594 ; 17 Wend., 134 ; 18 Wend., 581; 2 Hzll. 362 ; 2 How. Pr.
R., 241; 38 How. Pr. R.,27; 5 How. Pr. R.,233; 6 How.
Pr. R., 4375 2 Burr, Pr.,11; 6 Missour: L., 50.

Second. The Court below, after granting the Defendant’s.
motion, to vacate and set aside the said writ, together with
all proceedings under the same, rendered judgment for the
Defendant upon demurrer to the Complaint ; in which there
was also manifest error, because,

1. The Complaint was sufficient in law, and substantially
conformable to the Statute,in all respects.—ZRev. Stat., p. 337,
and Chaps. 86 of Rev. Stat., Russell vs. St. Boat Elk ; 6 Mis-
sourt R., 552; Byranvs. same boat, 6 Missouri B., 555 ; Cam-
den & Co. vs. St. Boat Georgia, Missour: R., 381; Erskin &
@len,vs. 8. B. Thomas, Missours R., 37; T Missouri R., 213,
8 do. 358, 13 do, 519.

2. If defective, the defect is not a demurrable one.—Zev.
Stat., p.337; 3 How. Pr.,410; 1 1ill, 130 ; Van Sanford’s
Pr., 377 and 380; 6 Missours R., 522 and 555; wide also
authorities in Mo. R. above cited.

3. Admitting the defect to be ground of demurrer, it was a



266 CASES IN THE SUPREME COURT.

The Steamboat War Eagle v. Nutting.

defect in form only, and the Plaintiff should have been allowed
to amend upon terms.—R. S. amend’ts, p. 9, Sec. 28; 6 Mts-
sourt RB., 381; 9 Missouri B. 146 and 629.

4. The motion to vacate and set aside the writ, and all pro-
ceedings under the same, was granted, December 20th, 1854.
This was equivalent to a dismissal of the action, and was a
final determination thereof, and the subsequent proceedings
upon the demurrer, including the judgment, were coram non
judice and void.—Bigelow vs. Stearns, 19 John R., 41 ; Colier
vs. Luther,9 Cow. 63; Blom vs. Burdick, 1 Hill, 139.

The Points and authorities of the Defendant in Error are
not on file, and there is no opinion on file in the Supreme
Court, and no record of the order of that Court upon the final
hearing of the cause.

H. R. Biezrow, Counsel for Plaintiff in Error.”
Ames & Vax Erren, Counsel for Defendant in Error.

The Steamboat “ War Eacr,” Plaintiff in Error, vs. ALoNzo
Nvurring, Defendant in Error.

‘A complaint set forth fully all the facts necessary to constitute a cause of action upon
a claim against a steamboat, (under Chap. 86, Rev. Stat.) and also a special contract
made with the Captain of the boat, in relation to the same cause of action.

Held. that if, upon the trial, the evidence was sufficient to prove the facts set forth
in the complaint., constituting a cause of action, the allegation as to the special con-

tract will be deemed surplusage; and no proof of such special contract will be
necessary to maintain the action.

Alonzo Nutting, the Plaintiff below, commenced this action
in the District Court for Ramsey County, to recover the value
of certain baggage alleged to have been lost by the Steamboat
“War Eagle.” The complaint set forth facts sufficient to con-
stitute a cause of action under Chapter 86 of the Revised
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‘Statutes, (concerning proceedings for the collection of demands
against boats and vessels,) and in addition, set forth a special
contract made with the Captain of the boat at Galena, for the
delivery of the trunk at Saint Paul.

A Jury trial was waived by the parties, and the cause sub-
mitted to the Court.

The District Court found for the Plaintiff, and judgment
was entered accordingly. The cause comes to this Court by
‘Writ of Error.

The following are the points and authorities relied upon by
the Plaintiff in Error:

First. That the Court erred in finding for the Plaintiff.

1. Because the complaint set up an express contract between
the parties to carry the said trunk or baggage and there was
no evidence of such contract.

2. Because no material issue was found by the evidence.

3. Because the facts found by the Court were insufficient in
law to warrant a decision and judgment in favor of the
Plaintiff.

4. Because the facts found by the Court were irrelavent,
insufficient and at variance with the pleadings.

Second. That the Court erred in allowing the Plaintiff to
recover the enhanced value of the articles at Saint Paul.

. AUTHORITIES.

Van Santvoord’s Pleading, 146,147,151, 154 and 160; Glen-

ny vs. Hitching’s, 4 Llow. P. R., 88; Baker vs. Russell, 11

Barb., 307; Saunders’ Pl. and Ev.,2 Am. Ed.,1 Vol., 379;

- Revised Statutes, Sec.2, p. 337; 1 Monells Pr., 380 ; Story on

Conir., 6 ; Reesvs. Lives, 8 Car. and Payne, 136 ; Selway vs.
Fogg, 5 Mees and Welsh., 83.

The following are the points which were made upon the
argument of the Defendant in Error in support of the judg-
ment of the Court below.

First. There is no error in the record or proceedmgs of the
Court below. _

Seconi% The complaint does not set forth a special contract;
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but only the ordinary ¢mplied contract of a common carrier-
of passengers.

Third. The evidence fully supports the complaint, and this
Court will not presume the want of evidence to support any
issue, when they have not the whole evidence before them.

Fourth. The answer admits that the boat was used and em-
ployed in the transportation of passengers, &c., for hire ; that
the Defendant in Error came a passenger upon her from Galena
to Saint Paul, and paid his fare. The proof shows clearly the
delivery of the baggage on board the boat at Galena, the sub-
sequent demand and failure to deliver at Saint Paul, the articles
composing the baggage and the value thereof; thus making
a perfect case for the Plaintiff below.

Fifth. The violin and bow were properly held as baggage;
they were articles of personal convenience to the Defendant in
Error, not of merchandize, nor such as could subject the car-
, rier to unsuual hazard.— Pardee vs. Drew,25 Wen.,459; Haw-
kins vs. Hoffman, 6 Hill., 586 ; Woods vs. Devier, 13 Ill., 746 ;
Jones vs. Voorhees, 10 Ohzo, 145.

Siath. The rule adopted by the Court below in estimating
the damages was clearly correct.—Sedgewick on Measure of
Damages, (2 Ed.) Chap. 13.

Seventh. None of the decisions which appeared from the
Jinding of his Honor, Judge Sherburne, to have been made
upon the trial in the Court below, can be alleged for error in
this Court. They form no part of the record proper, and could
be reviewed in this Court only upon a bill of exceptions settled,
&c., according to the practice of the Court, and attached to
and certified with the record to this Court. The case is here

as upon complaint and answer, a general verdict for the Plain-
tiff below, and judgment thereupon.—ZRule 9 of this Court;
Rev. Stat., p. 416 ; Hill vs. Stocking, 6 Hill., 289 ; 2d Burr.
Pr.,(2d Ed.,) 159.

Nore.—Vide authorities cited upon points of Plaintiff in
Error.  Van Santvoord’s Pl.,146, 147, 151, 154, 160; ¢ How.
Pr. R.,98; 11 Bard., S. C. B., 807.

HorumwseEap & Broker, Counsel for Plaintiff in Error.

BrisBin & Bierrow, Counsel for Defendant in Error.
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By the Court—WeLsn, C. J. This case comes before us
by a Writ of Error to the District Court for the second Dis-
trict, County of Ramsey.

The Defendant in Error brought an action for the recovery of
damages for the loss of baggage, while he was a passenger on
board the steamboat War Eagle, Plaintiff in Error, from Galena
to Saint Paul.

The complaint sets out that the boat was used in navigating
the waters of the Territory of Minnesota, that it was used and
employed in carrying passengers with their baggage, and goods,
wares and merchandise upon the waters of the Fever and the
Mississippi Rivers, for hire and reward, from the city of Ga-
lena, in the State of Illinois, to Saint Paul, in the Territory of

" Minnesota. The complaint then goes on and alleges that one
D. S. Harris was Captain and Master of said boat; that he,
the said Harris, in consideration that the said Nutting would
take passage upon the said steamboat and become a passenger
thereon to be carried and conveyed thereon with his baggage
from the city of Galena to the city of Saint Paul, for a reason-
able hire and reward to be paid by the said Plaintiff to the
said Master, undertook and promised the Plaintiff to carry
and convey him, the said Plaintiff, with his baggage, upon the
‘said steamboat from the city of Galena to the city of Saint
Paul, and to deliver to him, the said Plaintiff, his said baggage
in safety and good order, at Saint Paul, upon the arrival of
the said boat at Saint Paul ; and that confiding in said under-
taking and promise, he took passage with his baggage, which
the captain failed to deliver, &c.

The answer traverses either directly or by averring want of
knowledge or information sufficient to form a belief, all of
the allegations of the complaint, except that said Harris was
Master, that she was used in carrying passengersand goods for
hire, and on the Mississippi, &c. A jury trial was waived, and
the case was tried by the Court. A judgment was rendered
for the Plaintiff for $170 and costs.
~ From the decision of the Judge who tried the case, it ap-
pears that he found the facts true as stated in the complaint.
It might, perhaps, be urged that this finding was definitive of
the case, and did the finding stand alone, it would be so; but



260 CASES IN THE SUPREME COURT.

The Steamboat War Eagie v. Nﬁtﬁng.

it is evident that the Judge intended to be understood that the
Plaintiff had proven facts entitling him to recover, rather than
that he had proved all the allegations of his complaint. The
decision details the evidence given, and from this it appears
by the testimony of the Plaintiff that the Plaintiff called upon
the Captain of the boat at Galena and requested a ticket for a
passage to Saint Paul; that the Captain directed him to the
Clerk of the boat, to whom he applied and of whom he pur-
chased the ticket, for which he paid §7 00. That he gave his
trunk in charge of the “porter of the boat. That the Plaintiff
went on board of the boat at Galena and came on the boat to
Saint Paul : that he has repeatedly demanded his trunk of the -
officers of said boat, and they allege, it can not be found and
have not delivered it to him, and that he has not received it.
The witness also testifies as to the value of the baggage lost.

Various questions were raised on the trial, but it is unneces-
sary to notice them, as, upon [the argument [it was admitted
that the only question was, whether, under the pleadings the
testimony warranted the judgment rendered.

The Plaintiff in Error contends that Plaintiff declares upon a
special contract, and that the foregoing testimony does not
support the complaint. The criticisms of counsel upon the
complaint are, in the main, correct. Under our Statute, the
pleadings must contain & statement of facts alone; and when
the pleadings are sworn to as in this case, the impropriety, to
use a mild term, of swearing to a legal fiction is manifest.

But the question is whether the Plaintiff has proved enough
to warrant a recovery? He certainly has not proved all of the
allegations set out in the complaint. He has, however, proved
every allegation except the promise and undertaking of the
Captain of the boat. He has proved enough to entitle him to
recover; [Provided, the complaint had omitted the special
undertaking of the Captain. The complaint avers all that is
necessary to entitle the Plaintiff to a recovery, and something
more. ’

Now if the Plaintiff has proved all that is essential in the
complaint, ought a failure te prove immaterial averments to
preclude a recovery? Manifestly not. In this case all the
averments in relation to the special undertaking of the master,
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may be rejected as surplusage, and a failure to prove such
matters should not prevent a recovery, if the facts proved
sustain all the material parts of the complaint.

The judgment of the District Court is therefore affirmed.

The Bank or Harrowerr, Plaintiff in Error, vs. Baxer and
: ‘WiLLiams, Defendants in Error.

‘When a contract is made by which one party incurs lisbilities or obligationg to another,
and the terms and conditions of suchliabilities or obligations are reduced to writing
and signed by the parties thereto, without frand, mistake or surprise, such written
contract must control and supersede all other and different terms, founded upon pre-
existing or contemporaneous verbal understandings, or agreements in regard to the
subject matter of the centract.

And sach a contract is eonclusive of what the agreement was, and of all the terms
and conditions thereof.

Parol evidence of pre-existing or contemporaneous understandings and verbal agree-
ments, tending to vary or contradict the terms of a contract which has been reduced
to writing and signed by the parties thereto, is inadmissible.

But Courts of Equity will relieve where the contract has been executed through frand,
or by mistake or surprise. -

This suit was brought in the District Court for Ramsey
County by the President, Directors and Company of the Bank
of Hallowell, against the Defendants Baker and Williams, to
recover the amount of a promissory note for $5,000, dated
July 20, 1854, made by the Defendant Baker, payable three
months after date to the order of the Defendant Wllhams, and
by him endorsed to Plaintiffs.

The Defendants appeared and moved to set aside the verifi-
cation to the complaint, and pending this motion, the Plaintiffs
entered up Judgment on defaunlt of an answer.

The Defendants were afterwards, on motion, allowed to an-
swer, upon payment of costs.

The matters of defense set up in the answer, were substan-
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tially as follows : That before the making of the note, to wit:
in June, 1854, the Plaintiffs made a verbal agreement with the
Defendant Baker, whereby they agreed to loan him $20,000
in the bills of the Bank of Hallowell, for the term of two
years at the rate of four per cent. per annum discount, and to
take as security therefor, the note of the Defendant Baker,
endorsed by the Defendant Williams, for the sum of $20,000,
payable in two years, secured by mortgage upon Real Estate
in Saint Paul, which note and mortgage were to be executed
in a manner satisfactory to C. C. Washburne, of Mineral Point,
‘Wisconsin, and should be delivered to said Washburne, at
Saint Paul, as soon as practicable after Baker’s return from
Maine to Saint Paul.

That said Baker agreed to circulate these Bills of the Bank
of Hallowell, in the Territory of Minnesota, and give the note
and mortgage soon after his return.

That afterwards, in July, 1854, the Plaintiffs agreed to give
to the Defendant Baker, $5000 in the bills. of said Bank, on
account of the said loan of $20,000; in anticipation of the
return of said Defendant Baker, to Minnesota, and of the
making of said note and the execution of said mortgage, as
aforesaid.

That the promissory note mentioned in the complaint was
given on account of said sum of $5,000, so advanced on account
of said $20,000 loan, and for no other consideration, and that
it was understood between the parties at the time of the exe-
cution thereof, that the same should uot be paid at maturity,
but that upon the making and endorsing of the note for $20,-
000, and the execution and delivery of the said mortgage to
secure the same, the said note for $5,000 should be returned
to the Defendant ; and that the same was made and endorsed
by the Defendants merely as a memorandum of the receipt of
said sum of $5,000 by the Defendant Baker, on account of said
loan, and with no intention that the same should be paid at
maturity.

That afterwards, in August, 1854, and as soon as he returned
to Saint Paul, the Defendant Baker made his note for $20,000,
and had the same endorsed by the Defendant Williams, and
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ready to be delivered to said Washburne, who was then at
Saint Paul.

That he was then and there ready and willing to give mort-

‘gages upon Real Estate in Saint Paul to secure said promissory

note satisfactory to said Washburne, according to his agree-
ment with the Plaintiff. But that said Washburne neglected
and refused to attend at Saint Paul to receive the same, and
had ever since neglected and refused to do so.

That after the maturity of the note, the Defendant Baker
had offered and tendered the said promissory note for $20,000,
drawn and endorsed as aforesaid, and offered to secure the
same by mortgages on real estate in Saint Paul, in a manner

-satisfactory to said Washburne, if he would attend at Saint
Paul for that purpose. '

That the Plaintiffs had refused to accept said note for
$20,000, and mortgages to secure the same, and had refused to
pay to the Defendant Baker the remainder of said sum of
$20,000 in the bills of the Bank of Hallowell.

And that the Defendant Baker had circulated the said sum
of $5,000, in the Territory of Minnesota, as he had agreed
to do.

The Plaintiffs demurred to this answer,

First, Because it does not state facts sufficient to constitute

-either defence or a counter claim to the said action.

Second, Because the contract alleged in the answer appears
to have been a verbal contract, without consideration, and in
no part performed by either party thereto, and was therefore
void. »

Third, The promissory note upon which the suit is brought,
is no part of the contract set forth in the answer.

Fourth, Neither the said contract, nor the subsequent agree-
ment and understanding between the Plaintiffs and Defend-

‘ants, alleged in said answer, can be admitted to vary, explain or

contradict the promissory note upon which this action- is
brought, both said contract and said agreement and under-
standing, being alleged to be verbal, and made, the one before -
and the other at the time of the making of the promissory
pote.

Fifth, Neither said contract nor said agreement and under-
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standing appears from said answer to have been fulfilled on
the part of the Defendants, or either of them; nor does the-
answer aver a readiness on their part, to perform the same.

This demurrer was sustained, without leave to answer except
upon special application and proof of new merits.

Afterwards, the Defendants, upon affidavit of new merits,
made special application to amend their answer, which appli-
cation was afterwards submitted, by stipulation, to the Hon.
A. J. Chatfield, Judge of the Third Judicial District.

The amendment proposed by the Defendants to their answer,.
was a8 follows:

That at the time the Plaintiffs and Defendants entered into-
the contract mentioned in the answer, the Plaintiffs anthor-
ized the said Washburne to act for them as their agent, in
examining and approving the said note for $20,000, and the
mortgages securing the same, and that the examination and
approval of the said note and mortgages, and the delivery of
ths same, should be made at Saint Paul, and that the said
‘Washburne, should there attend as agent for the Plaintiffs for-
that purpose.

This motion to amend was denied with costs ; and the fol-
lowing opinion was filed by the Hon. A. J. Chatﬁeld

By the Court—CnatFieLp, J. When this case was before
me on the demurrer to the answer, I was of the opinion that
the Defendants had not done enough to fix the liability of the
Bank upon the contract set out in the answer, and I conse-
quently decided that the answer did not contain any defense'to
the action and allowed the demurrer.

That conclusion rendered it unnecessary to consider the
questions raised upon the legal validity of the contract, and
upon the admissibility or competency of the evidence thereof,
(the contracts being oral,) to qualify the terms of the note on
which the action is brought, and change the character of its
obligations. The answer had been interposed upon leave after
it was due, and should have contained a full and true state-
ment of the defense. The Court was bound to presume that
it did contain all the defense that existed against the cause of
action alleged in the complaint. It was for that reason that
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the Court in making the order on the demurrer refused leave
to amend, except upon proof showing new matter of defense.

The Defendants now ask leave to amend their answer, but
do not propose to insert any new matter of defense. They
only propose to amend the statement of the proceedings of
Baker, under the alleged contracts so as to show more fully
and definitely what was done by him to fix the liability of the
Bank thereon. Strictly this is not new matter of defense. It
is only a new statement of matter insufficiently stated in the
former answer, and not properly within the terms of the order
made on the demurrer.

Still I do not feel disposed to refuse to consider the matter
thus proposed to be inserted in the answer or to exclude it
because it is not strictly within the terms of the order. I
choose rather to examine the legal effect of the matter pro-
posed to be inserted, for if the matter thus proposed to be
inserted, will so strengthen the answer as to constitute a good
defense, the Defendants should in equity have the benefit of it;
if not, then there is no legal propriety in allowing it to be
mserted

In the view which I am constrained now to take of this
application, it will not be necessary to inquire whether the
matter proposed to be inserted in the answer will have the
effect to avoid the point upon which the demurrer was allowed,
for if it will, then the questions upon the legal validity of the
contracts set out in the answer and the competency of the
evidence by which they are to be proved, will again arise,
either upon a new demurrer or upon objection at the trial.
They cannot be avoided. It therefore appears to me to be
incumbent upon the Court now to consider whether the an-
swer as proposed to be amended, would, if thus amended, con-
stitute any defense to the action.

It will avail nothing to determine whether or not the contract
set out in the answer and therein alleged to have been made
between the Bank and Baker, in January, 1854, is legally
valid, unless the contract alleged to have been made at the
time of the execution of the note, may be proved by oral evi-
dence to qualify the terms and change the obligations of the
note ; for by the alleged terms of that contract, the money
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received by Baker and for which the note was made and en-
dorsed, was to be taken by him as a part of the $20,000 men-
tioned in the first contract.

The terms of the alleged contract made at the time of the
execution and delivery of the note are wholly inconsistent with
the terms of the note; and the obligations of the note are
wholly incompatible with those of the alieged contract. Both
cannot stand, for both relate to the same subject matter, the
same money, and the time and place of its payment. The
allowance of either avoids the other.

The said contract is alleged to have been made orally. The
note is made and endorsed in writing. The Defendants do not
allege there was any fraud, mistake or oversight in the trans-
action, but it appears that the whole transaction was delib-
‘erate and well understood. Under this state of facts, it seems
to me that there cannot be much doubt or question as to the
rule of law governing the case. When a contract betgeen
parties is made by which fone party incurs liabilities or obli-
gations to the other and the terms and conditions of such lia-
bilities. or obligations are reduced to writing and deliberately
signed by the party assuming them, and the matter is free from
fraud or mistake, the writing must control and supersede all
allegations of other and different terms founded upon any pre-
existent or contemporaneous understanding. The writing is
conclusive of what the agreement and the whole agreement
was. The same rule applies in equity, for Courts of Equity
will not interpose to avoid or relieve against a contract reduced
to writing and signed by the party, except upon allegations of
fraud or mistake. Contracts resting in bills and promissory
notes stand subject to the same rule.

To illustrate—suppose a party makes a promissory note pay-
able in ninety days ; at the expiration of sixty days, the payee -
brings his action to recover the amount of the note and offers
to prove an oral contract made at the time of the execution of
the note, that it was to be due in sixty days, would it be
admissible or competent? Clearly not. On the other hand,
suppose the payee of such a note after maturity, brings an
action upon it, and the Defendant should in defense allege or
.offer to prove an oral contract made at the time of the execu-
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tion of the note, that it should run six months, would such
defense be admissible or competent against the express written
terms of the note? Certainly not.

A Court of Equity would not interfere in such a case, and it
seems to me such a case is, in all its material characteristics,
parallel with the one under consideration.

The rule is too clear and firmly established and too direetly
applicable to this case to admit of doubt. It so seems to me.

1 Greenleaf’s Ev., S. 215, p. 851; Chitty on Bills, 162 ;
2 Starkie's Fv., 549-50 ; 14 Wend. R., 26; 17 Wend. R.,190;
1 Hils R,116; 4 Hils R.,420; 5 Hill’s R., 413,-17; 6
Hills R., 219 ; 7T Hill's R., 416. .

This being my view of the case, the amendment proposed
to be made to the answer, would not help it at all. The defense
which it discloses is not, in my judgment, legally competent or
admissible.

The motion for leave to amend must be denied with ten
dollars costs of the motion.

This cause was afterwards removed to the Supreme Court by
Writ of Error.

Specification of errors, points and authorities submitted by
Plaintiffs in Error.

First. That the Court erred in denying the amendment to
the answer offered by the Plaintiffs in Error.

Second. That the Court erred in sustaining the demurrer.

1. Because it appeared by the answer that the consideration
of the said note upon which the action was brought, was the
performance of a certain contract entered into by the parties
therein described, and that the Plaintiffs below had not per-
formed their contract.

2. Because it appeared by the said answer that the said con-.
tract was to be performed by the saxd Plaintiffs below before
the maturity of said note.

3. Because the Defendants below complied with their part
of the contract or tendered a compliance.

4. Because the money received by the Defendants below
at the time the note was given, was received from the Plain-
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tiffs below as part perfarmance of their said contract and
under the same.

5. Because by the terms of said contract, moneys to be
received under the same, were not to be repaid to the Plain-
tiffs below until two years thereafter with interest at the rate
of four per cent. per annum.

6. Because enforcing payment of the note is in fraud of the
stipulations and conditions of said econtraet.

Third. That the Judgment is erroneous.

1. Because of the reasons above stated.

2. Because interest is therein computed and included at the
rate of six per cent. per annum ; whereas, by the terms of the
contract admitted by the demurrer, the Defendants below
were chargeable with only four per cent. per annum.

Fowrth. That the Court erred in deciding the said contract
set up in the answer to be insufficient, as a defense to this
action, because the same was verbal.

1. Because the rule that a written agreement shall not be
affected or varied by parol, applies only to the evidence and
manner and conclusiveness of proof.

2. Because the rule does not apply where the fact is not
denied or is admitted by the pleadings.

3 Because the said contract was not required by law to be
in writing.

4 Because the said contract is not in issue.

AUTHORITIES.

As to the second alleged error assigned, and the points there-
under specified: Miles vs. O’ Hara,1 8. and R., 82 ; Snydam
8. Wes{fall 4 Hill., 211; Allen vs. Matthews, 1 Stewaort, 2T8;
cited wn 3d Vol. U 8. ngest, Sec. 88. p. 260; Rasson wvs.
Smith, 8 Wend, 437; Tillotson vs. Grupes, 4 Now Hamp.,
444, mted m 3d U. S Digest, Sec. 649, p. 282 ; Sanders vs.
Howe, 1 Chip., 363, cited in 3& U. 8. Digm, Sec. 699, p. 283;
Denmiston vs. T. L. Bacon, 10 Johns.,”198 ; Amheret Acad-
emy ve. Cowles, 6 Pick., 427, cited in 8@ U. S. Digest, Sec. 698,
p. 284 3 Hll vs. Eli, 5 Sergeant and Rawle, 363, and awthor-
aties therein cited ; Field vs. Biddle, 1 Yeates,1T1; Woodhull
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v8. Holmes, 10 Jokns., 231 ; Skelding vs. Haight, 15 Johns.,
274, 3 Starkie on Evidence, page 1015, (Metcalf, 3d Am. Ed.,)
abid., 1049.

As to the fourth error assigned and points thereunder spe-
cified: 3d Starkie on Ev., page 996, 995; 1 Starkie on
Ev., page 388, 389, 390, 393, dbe.; Sec. 8, Vol. 1, page 145
to 153, Fonblanques Eguity,(4th Am. Ed.,) ibid., note, under
p- 146 ; Niven vs. Belknap, 2 Johns. R, 589; Marquis of
Normandie vs. Duke of Devonshire, 2 Freemar, 216 ; Smith
v8. Patten, 1 Serg. and Rowle, 83, 84, cited; Whitchurch vs.
Bewis, 2 Brok., 566 ; Child vs. Godolphin, Dick. Rep., 39 ;
Cooth vs. Jackson, 6 Ves., 39, cited, and see notes to pages 148,
149, 150, 151, 152, Fonblanque's Egquity, and. Cases cited
therein ; Sec. 127, Story on Contracts, p. 81; 1 Whillake’s Pr.,
823 ; Boynwvs. Brown, T Barb., 80; 2 Story’s Eqwity, Sec. 755,
. 68; <bid., Sec’s 155 to 157, pages 68 to 12. :

The points and authorities of Defendants in Error, are not
on file. :

Horrinsueap & Becker, Counsel for Plaintiffs in Error.

Gro. A. Noursg, and BrisBiN & Bieerow, Counsel for
Defendants in Error.

The Decision of the District Court was affirmed with costs,
but no opinion was filed.
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‘Wiam B. Dopp, Appellant, vs. Georee F. Brortr,
Respondent.

APPEAL FROM AN ORDER SETTING ASIDE AN EXECUTION.

Where a Judgment was assigned by the creditor and no notice thereof given to the-
judgment debtor, payments made thereon by the debtor to the creditor in good
faith, will bind the assignees of such judgment, and repayment to them will not be
enforoed.

A garnishee is bound to disclose all his indebtedness to the Defendantnamed in the
process, and his answers are not merely voluntary.

An Attorney has no lien upon a judgment for his coste and disbursements, without
notice of his claim therefor to the judgment debtor.

An assignment of a judgment to an Attorney, by the judgment creditor, merges any
Statute lien the Attorney might have had therein for his costs and disbursements.

The Plaintiff below, William B. Dodd, recovered a judg-
ment against the Defendant Brott, for the sum of $166 41, in
the Disirict Court for Ramsey County, on the 22d day of Octo-
ber, 1853.

The Defendant was afterwards summoned as a garnishee in
several suits against the Plaintiff by different creditors, in
whieh he disclosed .the indebtedness due by him to the Plaintiff
by virtue of the aforesaid judgment, whereupon judgments
were rendered against him in favor of the creditors of Dodd,
and one of these judgments had been paid by him.

Previous to this, the Plaintiff had assigned the judgment
against the Defendant, to his Attorneys, Messrs. Emmett &
Moss, in consideration of certain legal services rendered by
them, but no notice of this assignment was given to the De-
fendant; and he had no notice of such assignment at the time
of his disclosures under the garnishee proceedings against
him.

Afterwards the assignees of the judgment caused an execu-
tion to be issued thereon, against the Defendant, who there-
upon moved to vacate the same, and for an order directing the
Clerk of the District Court to enter satisfaction of such judg-
ment upon his register and docket.

Upon the hearing of this motion, the District Court set aside
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the execution and granted the order prayed for; from which
order the Plaintiff appealed to this Court.

Points and authorities of Appellant.

Firstly. 1. The claim of Dodd was assignable, and carried
the judgment with it.—6 How. Rep., p. 161; 3 How. Rep.

. 386.
’ 2. The assignment carried with it all the right, title and
equities of the assignor.—6 How. Rep., p. 161; 8 How. Rep.,
. 319.
i 3. By virtue of that assignment Brott ceased being a debtor
to Dodd.—3 How. Rep., p. 386.

4. That the judgment in garnishment against Brott cannot
operate as a discharge of the original judgment thus assigned.
—3 How. Rep., p. 386; 6 How. Rep., p.161; 4 Met. R@,
2. 594

5. That Brott voluntarily admitted an indebtedness to Dodd
at his own risk; and in this case at a time when Dodd was not
his creditor.—6 How. Rep., p. 161; 1 Code Rep., N. 8., p. 311.

6. No notice to Brott was necessary to make the assignment
‘effectual.—6 How. Rep., p. 161 ; 4 Met. Rep., p. 594 ; 5 Shep.
Rep., (Me.,) 327.

. 1. The assignees were the Attorneys of Dodd,
and independent of the assignment, they had a lien on the
judgment to the extent of the costs.—9 How. Rep., p.16 ; Rev.
Stat. p. 459.

2. That lien existed without notice to Brott, and no act of
the assignor could deprive his Attorneys of said lien.—Same
as above.

Points and authorities relied upon by the Respondent.

First. The Respondent contends that the right of the
the assignee of a judgment, before notice of an assignment is
given to the Defendant therein, is subject to the acts of the
Defendant in paying such judgment to the Plaintiff, or satis-
fying the same in any manner agreeable to law.—1 Code R.,
(V. 8) 314.

Second. But payment to the Plaintiffsin the garnishee pro-
ceedings was, in effect, payment to Dodd.—ZR. §.,452, Sec. 183
. 453, Sec. 17.
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Third. The payment by Respondent was not voluntary but
compulsory; since the judgments on the garnishee process have
the same effect and could be enforced the same as the judgment
against him that had been assigned. (ZR.S., 453, Sec. 17.)
Wherefore a payment by Brott was in effect a payment to
Dodd, which is admitted would be lawful.

Fouwrth. The objection that no summons was served on
Brott in the case of Marshal, in no way affects the garnishee
judgments, for the same reason that he might have paid the
judgment to Dodd after the assignment.

Such course, too, was for the benefit of Dodd, as it saved the
costs of service, &c. The presumption of law is that a sum-
mons was served.

Fifth. The assignees have not any lien for services, as it
does not appear that they were rendered in that suit.

But if that appeared it was necessary to first give notice to
the Defendant.—ZR. S., 459, Sec. 8 and 4.

EmuMerr & Moss, Counsel for Appellant.
De Wrrr C. Coorey, Counsel for Respondent.

»

By the Court—SHERBURNE, J. This is an appeal from an
order of the District Court, in the County of Ramsey, to satisfy
a judgment which the Plaintiff had recovered against the
Defendant. The facts are substantially as follows :

William R. Marshall and George Cady had each recovered
a judgment against the Plaintiff for a sum exceeding $200.00.
‘The Plaintiff about the same time recovered judgment against
the Defendant for the sum of $222.79. On the 22d day of
October, 1853, being a few days after the recovery of the judg-
ments above mentioned, a garnishee process was served upon
Brott at the suit of Cady to secure the judgment already
referred to in his favor, and on the 10th of November, 1853,
Brott appeared and answered, and judgment was rendercd
-against him for the sum of $96.50. .On the 6th day of February,
1854, execution was issued upon the judgment of Cady against
Brott, and upon the first day of April, 1854, the execution was
returned satisfied and the judgment was satisfied ; the amount
of the whole, with costs, being $104 80. On the 22d day of
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October, 1853, affidavit was duly filed with the Clerk of the
District Court for garnishee process for Marshall against Brott,
on account of the indebtedness of Dodd. On the 22d day of
March, 1854, Brott duly appeared and answered, and on the
27th day of April, 1854, judgment was entered against him
as garnishee of Dodd for the sum of $133 31, and on the same
day, as appears by the receipt of Marshall, said Brott paid to
him on the judgment against said Dodd, the sum of $124 61.
On the 17th day of January, 1854, execution was issued upon
the judgment of Dodd against Brott. The execution was
subsequently set aside and the judgment upon which it was
issued satistied by order of the Court.

From this order the Plaintiff -appealed.

The objection to the order is, that prior to the time when
Brott appeared and answered as garnishee in the causes above
referred to, the judgment of Dodd against Brott had been

-duly assigned to Emmett & Moss. Of this assignment, how-
ever, Brott had no notice. The simple question arises whether
a debtor who pays a debt in good faith to his creditor, can be
made liable to pay it a second time to his creditor’s assignee ?
If such a rule of law existed, I should not, for a moment, feel
bound to follow it. It is repugnant to common sense and
every principle of justice. But no such idea can be supported
by authority. I have not looked into all the cases cited by the
Plaintiff’s counsel, but that upon which he seemed to rely
most, in 6 Howard’s Practice Repts.,is not in point. That
was the case of a voluntary payment by a creditor, and the
Court bases the decision expressly upon that ground. The
payment in this cause was by a judgment of the Court. The
argument of the counsel that the Defendant answered volun-
tarily, has no force whatever. He answered, so far as we know,
as he was bound to do, in the ordinary course of judicial pro-
ceedings. It is absurd to say that he could not properly an-
swer at that time, that he was indebted to Dodd for the reason
that Dodd had assigned the judgment, because the assignees
had not taken the precaution to give notice to Brott. He was
called into Court to testify whether he was or was not indebted
to Dodd. There was but one answer which he could make,
truly, and that was that he was so indebted. Upon that an-

18
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swer, judgment was rendered against him necessarily, and that
judgment he satisfied, by which he paid the Plaintift’s debt.
It is the unanimous opinion of the Court that the order of the
Court below was properly granted.

It has been urged that, although the assignment may be
ineffectual for want of notice to Brott, still the Attorneys for
the Plaintiff had a lien upon the judgment for the amount of
costs. There are two reasons fatal to this position. The first
is, the Statute does not admit of this construction. The gram-
matical arrangement of the section and its punctuation, leave
no doubt whatever that notice to the debtor in order to affect
a lien upon the judgment, is necessary as well when the At-
torneys claim a lien upon the costs as when they claim it upon
a portion of the judgment by virtue of a stipulation or agree-
ment. The Court are also of the opinion that even if the con-
struction contended for by the Plaintiff’s counsel was correct,
still the minor lien of the Attorney was merged in the speclﬁc
contract of assignment. I do not feel clear in my own mind
a8 to the correctness of this position, and refer to it rather as
the opinion of the Court than my own. The proceedings of
the Court below must be affirmed.

Frankuin SteeLe, Respondent, vs. ArNoLp W. TayLogr, and
others, Appellants.

A purchaser of property sold by virtue of an execution, pendente lite is a
purchaser, and takes his title subject to the lis pendens, precisely as if by a voluntary
conveyance of the property by the judgment creditor.

Such a title is not imposed upon him, by operation of law, as he acts for himself in
making his bids for the property, and takes it cum onere. .

A judgment lien attaches to only such estate in the property as the debtor has at the
time when the judgment against him is perfected, or which he may subsequently
acquire during the continuance of the judgment.
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Voluntary incumbrancers whose liens attach pendente lite, need not 'be made parties
Defendant, and they cannot compel the complainant to insert in his Bill of Com-
plaint, the conflicting rights and equities existing between them and the Defendant,
for the purpose of obtaining & decree to determine their rights and equities.

Bat after a deeree between the original parties, voluntary incumbrancers may have
their equities and rights to the property determined, and may file their bill to protect
the same. :

But such incumbrancers may be made Defendants}in a suit, by the express consent of
the Complainant, or by some act on his part recognizing them as proper De-
fendants.

The oplmon in this cause contains a sufficient statement of
its history, to enable us to perceive the application of the
points and authorities cited. It was an appeal from an order
-of the District Court of Ramsey County, in Chancery.

The following are the points and authorities relied upon by
the Appellants’ Counsel :

First. Thesaid order appealed from was improperly granted,
for the reason that all the grounds on which it was asked were
untrue and insufficient. '

Second. The evident object for which said order was asked,
and the only effect it could have, was to carry out and con-
summate a collusion and conspiracy between said Steele and
Taylor to deprive these Appellants of their equitable rights.

Third. The said orders of the 14th, 18th and 24th days of
March, 1853, were taken by default and consent, and there-
fore were not properly vacated without the assent of both
parties.

Fourth. The Respondent herein had notice not only of the
application to the Court for the said orders, but also of the
particular form of the application, and having suffered the
said orders to be taken by default, could not afterwards prop-
erly object to them in mere matter of form, even though the
form was irregular.

Fifth. The proper form for application for the said orders
was a matter resting in the sound discretion of the Court ; and
that discretion having been once exercised, could not properly
be reviewed.

Siawth. In matter of form the said application to the Court
by petition was regular, precedented and in accordance with
the well settled principles of equity practice.
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Seventh. The said petitioners, the Appellants in this Court,
had an interest in the real property or money which was the
subject of litigation in this cause.

Eighth. That interest a Court of Chancery would be bound
to recognisc and protect whenever it should be brought by
proper application within its judicial knowledge.

Ninth. The applications to the Court below were necessary,
and in matter of substance, if not in matter of form, properly
made ; and the said orders of Court were just and equitable
to all the parties concerned, and were therefore properly made
and ought not to have been vacated.

Tenth. If any order were admissible in the instance of the
one appealed from, it should have been at most a modification
of the former orders, and that without prejudice to the rights
of the petitioners.

Eleventh. The order of Court appealed from to this Court
is irregular, unprecedented, unjust and inequitable, and there-
fore ought to bereversed.

Twelfth. Justice under the law and rules of chancery pro-
ceedings, requires of this Court that the interests of these
appellants in this cause shall be protected.

In support of which said points, the said Appellants will
cite the following authorities, to wit :

8 Paige, 573; 4 ibid.,476-8; T 4bid., 290 ; 3 Jokns., 543 ;
10 <., 521; 1 Bar. Ch. Pr., 597; 1b., 595 and 596 ; 1 Moul-
ton’s Ch. Pr.,32; 2 ., 77; 2 Vesey, 113 ; 13 4b., 394 ; Story’s
Eq. PL., 342 ; ., 541 ; 1 Story’s Ey. Ju., Sec 496 ; 2 3b., 742 ;
16 Serg. & Rawl., 237; 11 Wend., 448 ; 4 J. J. Marsh, 395 ;
Daniel Ch. Pr.,1201; Adams Ey., 312; <b., 316; <b., T13;
R. 8. Min. Ter., Chap. 94, Sec. 76; 1 Bar. Ch. Pr., 33, 578,
633; 3 Paige, 193, 166, 446, 476 ; 4 4b., 289, 378 ; T 4b., 288,
364, 513.

The following are the points and authorities relied upon by
Counsel for Respondent : -

The record of the bond from Taylor to Steele gave to Steele
a title, according to the terms of the bond, and was by express
Statutory provision, notice to and took precedence of any subse-
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quent purchaser or purchasers and operated as a lien upon the
lands described, in the instrument, according to its import and
meaning.—Sec. 3, B. §., 215.

The District Court has decided that Steele fulfilled suffi-
-ciently the terms of the bond, so far as he was concerned.

MS. opinion of Judge Fuller overruling motion to dissolve
injunction in this case.

The assumption of the contracts, payment for the stove, and
the payment of Bantin were to be done after Taylor had given
the Deed.—7bid.

To a bill for specific performance the parties to the contract
are the only proper parties.— Wood ws. White, 4 Mylue &
Crazg, 460 ; Taskee vs. Small, bid., 3 Paige 63 ; Hall vs.
Deva, 3 Y oung & Collyce, Ey., Exc. 191 White vs. Wood,
4 Myine & Craig, 460; Dan. Ch. Pr., 247 ; vs. Walford,

-4 Russ., 8372 ; Melthorpe vs. Holegate, 1 Collyer, 303 and casss
‘there cited.

If a person pendente lite acquires a voluntary interest in the
subject matter of the suit, he cannot, by petition, pray to be
admitted to take a part as a party defendant.—Dan. Ch. Pr.,
328 ; Story’s Equity Pl., S. 342; Note Foster, vs. Deacon, 6
Madd. R., 59; 2 Mitf. Eq. Pl., by Jeremy, 68 ; Sedgwick vs.
Cleveland, 1 Paige, 290; (See reasoning of Ch. Walworth in
this case,) Deas vs. Thorne, 3 John., 544 5 Gaskill vs. Durdin,
2 Ball & Beatty, 167; 2 Jokns. Ch., 455 ; Murray vs. Lil-
burne, a Strong Case; Howicvs. Caw,1 Sumner, 173 ; 1 Smith
Ch. Pr., 432 ; (read this,) Mitford’s Pls., note on parties, 397,
398 and ref'; Bishop of Minchester vs. Bean, 3 Ves. 316;
Metcalf vs. Pulvertorf, 2 V.& B., 205-7 and ref.

Final orders ought not to be granted upon petition.—1
Smath’s Ch. Pr., 70.

A party in contempt cannot be heard upon petition.—1
Bmith’s Ch. Pr., 72.

This Court has no jurisdiction of this appeal.—ZR. §., 471,
Bee. 4.

Norrn & Secoms, Counsel for Appellants.

Hovrinsueap & Becker, and H. J. Horx, Counsel for
Respondent. .



278 CASES IN THE SUPREME COURT.

Steele v. Taylor and others.

By the Cowrt—Cratrierp, J. The bill in this case was filed
by the complainant against the Defendant Arnold W. Taylor,
to enforce the specific performance of the condition of a bond
executed by Taylor to the complainant ; such bond being con-
ditioned (among other things) for the conveyance to complain-
ant by Taylor, of certain real property therein described.

The Defendant Taylor answered the bill, contesting the
complainants’ equitable title to the property and his right to
have such specific performance.

Pending these proceedings between the complainant and
Taylor, certain other parties obtained judgment against Taylor
and by virtue of executions issued thereon, caused parcels
of the same real property claimed by the complainant under
his bill, to be sold by the proper Sheriff.

After such sales by the Sheriff, the purchasers, or those
claiming under them, made their petitions and thereon asked
to be admitted and made parties Defendants in the suit between
the complainant any Taylor, and for relief. Notices of such
applications were served on the solicitors for the complainant,
but there was no appearance on the part of the complainant
at the hearing of either of them. The applications were
granted. ‘

Subsequently the complainant, upon affidavit and notice,
moved to vacate the orders admitting the petitioners as parties
Defendants, and upon that motion an order was made vacating
the orders made upon the said petitions and dismissing the
petitions.

From that order the appeal in this case was taken.

The main question to be determined upon this appeal rests
upon the character of the position in which the Appellants,
(the petitioners,) stand relative to the complainant and Taylor.
It is this: are the Appellants to be deemed voluntary pur-
chasers pendente lite of the several parcels of the lands in
question, which they respectively claim in their petitions, or
are they to be considered as persons receiving the title thereto
pendente lite by operation of law % :

If they are voluntary purchasers, they may or may not be
made parties at the election of the complainant. They cannot
as such, be allowed to come in as fparties against or without
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his consent, and whether parties or not, they would be bound
by the decree. If they have, under their purchases, any inter-
ests or equities requiring protection against the effect or conse-
quences of a decree between the original parties, they must
seek it, not by petition to be made parties in the pending suit
without the consent of the complainant, but by an original
bill in the nature of a supplemental and cross bill.—Story’s
Eyg. Pl., Sec. 342 5 T Paige Ch. Rep., 288.

If they are persons upon whom the title has been, by ope-
ration of law, cast pendente lite, they must be made parties, and
the complaint cannot proceed until they shall have been
brought in as such.

They claim title by execution. It is a kind of title unknown
to the common law, and seems to be of American origin. It
has grown out of the system of judgment liens adopted by
many and probably by most of the American States, and out
of the enforeement of the purposes of such liens, by process
of execution. The lien of the judgment and process of execu-
tion, appear to have been substituted for the old common law
Writ of Elegit.—4 Kent’s Com. 423, 441, 497.

The lien is one that is forced and fixed upon the estate by
operation of law, and is converted into an absolute title by
virtue of the process of execution and the action of the proper
officer. The title is thus transferred from the judgment debtor
to the purchaser without regard to the will or desire of such
debtor. So far it is a conveyance of the title by operation of
law, for the proceedings and process of the law are made the
instruments by which, and the conduits through which, the
title is made to pass from the judgment debtor to the purchaser.
The presumption is that the judgment debtor is thus ¢nvolun-
tarily divested of his title.

But the purchaser takes voluntarily. His purchase is wholly
an act of volition on his part, and he receives and holds in his
own right and not in trust for the use of others, all the estate
that he obtains by his purchase. He acts for himself wholly
in making his bids and purchase and is influenced and governed
by his judgment of what, under the circumstances, his own
interests, and not those of others, require or render advisable.
He cannot be deemed other than a voluntary purchaser, though
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he receives his title by operation of law. The lis pendens is
notice to him, and he takes the title cum onere precisely as he
would by a bona fide voluntary conveyance from the judg-
ment debtor, and his position with reference to both of the
original parties to the suit, is the same as it would be under
such voluntary conveyance. It seems to me that it would be
inconsistent and incompatible with other well established prin-
ciples, to allow him for the protection of his own private inter-
ests, the benefits of the rules applicable to the case of a trus-
tee, upon whom the title had, by operation of law, been cast
for the use of others; as in cases of assignees in bankruptcy
or insolvency, and of receivers in chancery. He does not hold
the position or rest under the responsibilities, nor is he subject
to any of the duties of such trustee, who, as such, is always
subject to the jurisdiction and amenable to the power of the
Court of Chancery, and entitled to the benefit of its directory
orders. Nor does he stand in a light like that of an heir at
law, upon whom there is a descent cast by the death of the
ancestor pendente lite. In such case the death extinguishes
the party and abates the action rendering a bill of revivor
indispensible.

The general doctrine applicable to forced or judgment liens
is, in my view, such as to compel the conclusion above stated.

It has been held, and I think it is quite well settled that a
forced lien, like that of a judgment, attaches to only such
estate as is vested in the debtor at the time when the judg-
ment against him is perfected, or at some subsequent time
during the continuance of the judgment. The principle is
that where there is no title or estate, there is nothing to which
the lien of the judgment can attach—no tangible subject for
the action of the lien. IIence a deed or mortgage made in
good faith by a debtor is, though unregistered, good against
the lien of a subsequent judgment against the debtor, whether
the judgment creditor have notice thereof or not. The bene-
fits of the recording act have not, in this Territory, been
extended (as they have in some of the States,) to attaching and
judgment creditors.

Admitting the regularity and validity of the judgments
under which the appellants claim, the most that they could -
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derive therefrom or claim thereby, was a lien upon the estate
of Taylor in the lands in question, subject to all pre-existing
equities in favor of the complainant or other parties. 8 JoAn.
R. 385. Such lien was simply an incumbrance upon the estate
of Taylor in the lands, as such estate existed at or subsequent
to the time of the docketing of the judgment; and, if I mis-
take not, the rule is that incumbrancers who become such
pendente lite need not be made parties. They stand in no
better position or more favorable light, relative to the parties,
than voluntary bona fide purchasers pendente lite, nor is it
proper or reasonable that they should. They are in the same
manner and to the same extent bound by the decree, and they
have the same right to file their bill for the protection and
enforcement of their equities under their liens.

The purchaser, under process of execution, the office of which
is to convert the judgment lien or incumbrances upon lands
into an absolute estate, and to foreclose the debtor’s right to
redeem by payment, obtains by his purchase, only the estate
to which the lien was fixed by the judgment. Cooper vs. Cory,
8 Jokns. R., 385. It would be very inconsistent that he should
take a greater or better estate than that held by the debtor.
He takes it voluntarily and cum onere. He stands in relation
to pre-existing equities and to those in whose favor they exist,
in the same position which the judgment creditors held pre-
vious to the sale by the officer by virtue of the process; no
better—no worse. It would seem to follow, that if a person
becomes such purchaser pendente lite, he need not be made
a party by the complainant, and cannot come in as such, with-
out the consent of the complainant. =~ While he would, in
case he should remain quiet and silent, be bound by the
decree, he may file his bill to protect and enforce his equities.

‘When the objects and purposes of the bill in this case are
well and fully considered, the propriety and correctness of the
conclusion before stated, are, to my mind, made much more
clearly manifest. The purpose or design of the bill is to ad-
judicate and determine the rights and equities claimed by the
complainant, in the lands as against the Defendant Taylor, and
which he, by his answer, denies and resists. Facts sufficient
tosustain the complainant’s claims to equities as against Taylor,
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would, at the same time, sustain them against the judgment
creditors of Taylor and against the purchasers under the execu-
tions issued upon the judgments. It is no part of the design

or proper office of the bill in this case to furnish the means of
adjudicating or determining the rights of the Appellants against
the original Defendant Taylor—though, perhaps it might,

with the consent of the complainant,be made the instrument of
such a purpose. If the complainant’s claims to equities are
not valid against Taylor, the Appellants have no need of the
aid of a Court of Equity to protect their rights; for the law

secures to them, in such case, the titles which they have ac-

quired under the judgments and executions; provided the

proceedings of the creditors and their officers have been legal
and effectual. If such proceedings have not been effectunally

conducted, the Appellants have not thereby acquired any
equities, and a Court of equity could not interpose to aid them.

If the complainant’s claims to equities be not valid, then the
moneys paid by him into Court, belong to him and the Appel-
lants have not a shadow of equitable claim to any part of that
fund. If the complainant’s claims to equities be valid against
Taylor, they are equally so against the Appellants, and in such
case they may have, if their judgments, executions and pur-
chases be all legal and valid, an equitable right in the fund
paid into Court by the complainant for the use of Taylor.

Such right veste against Taylor and not against the complain-
ants. The Appellants cannot, it seems to me, consistently seek
to protect or enforce such right or equity by asking to be made
Defendants with Taylor at the suit of the complainant. There
could not, in such case, possibly be any ground of issue between
them and the complainant upon their claim, to an equitable
interest in the fund. Both the Complainant and Appellants
assume that the money is Taylor’s, and what matters it to the
Complainant whether Taylor or his creditors get it. The issue

in such case would be between Taylor and the Appellants, and

it would be neither just or consistent for the Complainant,
without his consent, to be embarrassed and delayed in the ac-
quisition of his rights, by such a contest over the fund, between
Taylor and his creditors. Indeed I cannot well see how a
decree founded npon the complainant’s bill could consistently
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determine the conflicting rights between and distribute the
fund among the Defendants ; conflicts in which the complain-
ant has no concern, or right to interfere, and which are entirely
foreign to the substance and prayer of his bill.

 If all persons claiming title acquired by execution pendente
lite may become parties without the consent of the complain-
ant, or must be made parties by him to enable him to proceed,
as is insisted by the counsel for the Appellants, the object
sought to be obtained by the bill, however clear, palpable and
unquestionable the right might be, might, and in many like
cases would, be embarrassed and delayed till the intermediate
damages and expenses would inflict upon the complainant an
injury greater than ultimate suecess could possibly compensate.
Cases might easily occur in which the Complainant would find
it impossible to ever reach a final hearing and decree. The
original purchasers under the execution are first admitted or
brought in as Defendants. The next day one or more of them
sells his interest or some part of it. His grantee may be admit-
ted or must be brought in as a Defendant, for he holds and
represents a title by execution, and the principle for which
the counsel for the Appellants contend, would include him.
Such changes may be made daily, hourly, and without limit as
to time. But it may be said that such grantees, though holding
a title against the property by execution, are strictly voluntary
purchasers pendente lite and therefore need not be made parties
—cannot be without the consent of the complainant. Grant it,
and only one branch of the embarrassing difficulty is removed.
The title by execution in the hands of the original purchaser, is
liable to attachment and judgment liens and to be sold under
executions against him. The same thing is liable to occur in
reference to any and every grantee of such title to any parcel
of or share in such lands, be the same never so small. Forced
or judgment liens upon, and titles by execution in the lands or
in parcels or shares of the lands in controversy might thus
maultiply ed infinitwm and keep the complainant during his
. life, and his heirs forever after him, busy in bringing in as
Defendants, purchasers under executions, or in attending their
own applications to be made such. However strong the com-
plainant’s rights and equities might be, his remedy would be
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crushed beneath the accumulated and accumulating weight of
parties, and postponed forever. The ls pendens would never
cease, but with each execution sale would become more com-
plicated and cumbersome. Time would surely bring death to
some among so many parties and create titles by descent or
devise in the heirs or devises of those who should die seized of
the title by execution to any, even the smallest aliquot part of
the smallest usable parcel of the lands in controversy. Such
heirs and devises must ez necessitate be brought in as Defend-
ants, and that too, by bill of revivor. Irepeat, the lis pendens
might never cease and the most palpable and presging equity
might be defeated by a rule rendering the remedy impracti-
cable. An exhibition of possibilities and extremes like this,
is always extravagant, but it frequentlyserves well to illustrate
the propriety or impropriety of a rule of proceeding.

That rule is best which affords a full protection and remedy
to each party, with the least power or opportunity of abuse
and consequent danger of injustice to the other. The rule here
applied to those who acquire title to or interest in real estate
by a judgment and execution against a Defendant, while the
same is the subject matter of a suit in equity between such
Defendant and a third party, is, in my view, of that character.
It leaves it in the power of the complainant to protect himself
against embarrassment and delay in the litigation of his rights
against the Defendant, by the interposition of those who thus
acquire rights or interests in the subject matter of the suit

subsequent to the commencement of the same. At the same -

time it places in the hands of those holding such subsequently
acquired equities, full and ample means of protecting and
enforcing the same by giving them the benefit of an original
bill in the nature of a supplemental and cross bill. If a person
holding such equity will not take the responsibility of such a
bill, and thus prosecute his right aftirmatively, he cannot rea-
sonably ask to be admitted Defendant in a pending suit between
other parties, and complicate and embarrass the equities of such
parties respectively, for the sake of experimenting upon his
own, by way of defense to those of the complainant: nor can
he, if he will not take the hazard of such a bill, reasonably
complain at being bound by the decree in the suit pending at
the time when he acquired his equities.
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The conclusion that the Appellants had not the right to be
admitted as Defendants without the consent of the complain-
ant, requires us to determine whether the record discloses any
or sufficient evidence of such consent on the part of the com-
plainant, for if he has once consented by any word or act of
which the Court has competent evidence, he must stand to it,
and cannot be allowed subsequently to repent and retract.

The only competent evidence upon that subject is the Com-
plainant’s default or non-appearance at the hearing of the
petitions of the appellants, to be admitted as Defendants, he
having notice of the time and place of such hearing—such
default may imply absence of objection on the part of Complain~
ant, but that is all, and I do not think it is enough. The right
of the appellants to be admitted as Defendants, rests wholly
upon the consent of the Complainant. Such consent to bind
him and sustain the right of the appellants to be admitted as
Defendants, should be positive and be directly and affirmatively
shown by the record. It is always an act of grace or favor,
on the part of the Complainant in such a case, and the appel-
lants in this case should have sought to obtain it from him as
sach. They could not force it from him by a mere notice, nor
can the proof of it be derived by implication from either
absence or silence. Either an express consent on the record
in the cause, or at least some act in the cause on the part of
the Complainant recognizing the appellants as proper parties
Defendants is in my judgment necessary to bind him. None
such appears in the case. 4

The orders admitting the appellants as Defendants in the
cause were therefore improperly made, because made without
the indispensible pre-requisite of the Complainants consent,
and after the entry of those orders, the appellants were on the
record as Defendants without the right so to be there.

I think it was competent for the Complainant to clear the
record of those orders, thus improperly made, by motion, and
that it was not necessary to require of him a petition for that
purpose. He was not asking that those orders be vacated as
a matter of grace or favor, but as a matter of right, because
they were made irregularly—made without his consent, which
alone counld give the Court competent authority to make them.



286 CASES IN THE SUPREME COURT.

Steele v. Taylor and others.

The appellants being thus on the record without the right
to be there, it was the right of the Complainant to have them
put off, and his motion to that purpose, was, in my judgment,
proper and properly granted. The-. order, (from which the
appeal in this case was taken,) vacating the orders admitting
the appellants as Defendants, and dismissing their petitions, is
in my opinion, correct. I think it was properly made and that
it should be affirmed.

These views of the case as it appears upon this appeal, con-
trolling, as they do, the result, render it unnecessary, if not
improper, to consider either the subject matter or prayer of
the petitions or the form or character of the orders thus vaca-
ted by'the order from which the appeal in this case was taken.
The appellants, not having acquired the right to come before
the Court in the way and character;in which they sought to
come, cannot be deemed to have properly placed their equities
and the facts upon which they rest in the possession and power
of the Court for its consideration and action. Parties seeking
the protection and aid of a Court through the exercise of its
power and jurisdiction over the subject matter and over the
persons of other parties, must conform to all the pre-requisites
necessary to acquire the right and thus enable themselves to
appear, as parties, before they can present their cases and ask
for such protection and aid.

The proceedings in the case subsequent to the entry of the
order from which this appeal was taken, are not before this Court

on this appeal.
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MszrriLL, Cowres & Co., Appellants, »s. S. W. Smaw &
Brorrer, Respondents.

This cause was commenced in the District Court of Ramsey
County, to recover the amount of a promissory note made by
the Defendants below, for $1296.60.

The answer of the Defendants set forth that the District
Court had no jurisdiction of the persons of the Defendants, be-
cause neither the Plaintiffs or Defendants, or either of them,
resided in Ramsey County at the time the suit was commenced,
and had no property in that County liable to attachment, and
that the summons was served upon one of the Defendants in
Benton County, where he then resided.

And deny that the said note was due, because the Plain-
tiffs had, for a valuable consideration, extended the time for
the payment thereof, of which extension, the Defendants al-
lege, “ they had the written acknowledgment of said Plain-
tiffs.”

The latter portion of the Answer was, upon motion, stricken
out.

Afterwards, the Plaintiffs demurred to that portion of the
Answer which set up the want of jurisdiction of the Court,
upon the following grounds:

Because it was not necessary that the Plaintiffs should re-
gide in the County of Ramsey in order to give the Court jur-
isdiction over their persons.

Because the Defendants had appeared in the .cause and
answered the Complaint, and thereby waived any objection
which might exist to the jurisdiction of the Court.

And because the summons in the action could be served
upon the Defendants in any County in the Territory.

The Demurrer was overruled by the District Court, and it
was there held that the appearance and answer on the part of
the Defendants was not a waiver of the objections to the juris-
diction of the Court, and that the cause should have been
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commenced in the County where the parties, or one of them,

resided at the time the action was brought. .
The Plaintiffs appealed to the Supreme Court from the order

of the District Court overruling the Demurrer.

Specifications of Points and Authorities submitted on behalf
of Appellants :

First. That the Court erred in overruling the Demurrer of
the Plaintiffs to the answer of the Defendants.

Second. That the Defendants answered.

Third. That the Defendants appeared to the action.

Fourth. That the appearance of the Defendants brought -
them into Court and cured any defect (if any) in the issning
of summons or in the service thereof, and dispensed with any
further process or notice in service thereof.

Fifth. That the summons in this action was sufficient.

Stxth. That the service thereof was sufficient.

Seventh. That the Court had jurisdiction.

Fighth. That non-residence of the Defendants in the Coun-
ty of Ramsey where the action was commenced, did not pre-
clude service of the summons in any other County of this
Territory, nor exclude the jurisdiction of the Court because
the Plaintiffs were non-residents.

Ninth. That where there is a defect in the summons or
service thereof, the remedy is by motion before appearance,
and not otherwise.

Tenth. That Section 41, page 334, Revised Statutes, relates
to the place of trial and not to the service of summons.

Authorities: Sections 44 and 45, page 384, Revised Statutes.
Section 48 bid. 835. Section 50 bid. 335. Section 55 ibid.
336. Sections 39, 40, 41, 42 and 43, page 334. Section 26 of
amendments to the Revised Statutes. Amendments to Revised
Code, page 14.  Section 146, p. 347, R. S. 1 Whittaker's
Practice, p. 425. Nones vs. Hope Mutual Life Ins. Co. 5
How. 96, 3 C. k. 161, 18 Barb. 541. Diz vs. Palmer, 5
How. 233, 8 C. B. 214. Flynn vs. the Hudson River B. R,
Co., 6 How. 303. Webb vs. Mott, 6 How. 439. Voorhies vs.
Scofield, T How. 51. Hewitt vs. Howell, 8 How. 346. Beecher
vs. James, 2 Scam. 462. Easten vs. Altum, 1 4bid. 250. Vance
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v8. Funk, 2 ibid. 268. Wheelard vs. Bullard,6 Part 352. Moore
vs. Phillips, 8 ibid. 467. Rose vs. Ford, 2 Pike 26. Bennett
vs. Stickney, 17 Verm. 531. Dunn ws. Tillotson, 9 Part. 272.
FEvans vs. King, T Miss. 411 Maine. Bank vs. Hervey, 8
Shep. 38.  Grifin vs. Samuel,6 Miss. 50. Bissell vs. Carville,,
6 Ala. 503. Zwon Chuwrch vs. St. Peter's Church, 5 Walts d&:
Luz. 215. 1 Bl. Comm., p. 60-89.

Points and Authorities submitted on behalf of Respondents :

First. The Court below kad not originally jurisdiction of
the persons of the Defendants or of the subject of the action.
R. 8. Min. Ter., page 334, Secs. 41,42 and 43. 1 Chitty’s
Pl. 270 and 271.

Second. The Court did not, subsequently to the commence-
ment of the action, acquire jurisdiction by the appearance or
answering of Defendants. &. S. Min. Ter. page 337, Secs.
61 and 64; page 338, Sec. 69. 1 Chitty’s Pl. 284. 12 Wend. -
51 and 265. Voorkies’ N. Y. Code, 2nd Ed. pages 104 and
105, and cases there cited. 10 How. Pr. R. 40.

Horvinsueap & Becker, Counsel for Appellants.
D. A. Srcoms, Counsel for Respondents.

The Supreme Court reversed the order of the District Court
and remitted the cause for further proceedings, but no opinion
is to be found among the files.

WiLiam B. Doop, Plaintiff in Error, vs. GEorgE Capy, De-
fendant in Error.

*

A Justice of the Peace has exclusive jurisdiction, where the amount claimed does not
exceed fifteen dollars.

No appeal will lie from a judgment of & Justice of the Peace, unless it exceeds fifteen
dollars, exclusive of cost.

And a waiver or consent of parties will not confer jurisdiction in the District or Su-
preme Court.
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ERROR FROM THE DISTRICT COURT OF RAMSEY COUNTY.

The facts in the case appear in the opinion of the Court.

The Defendant (the Plaintiff in Error) will rely in argu-
ment upon’ the following points and authorities :

Furst. The District Court had no jurisdiction of the action,
the judgment of the Justice of the Peace being for a sum less
than fifteen dollars. Minnesota Statutes, page 315, Secs. 123,
128, 137, page 309, Sec. 87, page 318, Sec. 154.

Second. The judgment of the Justice of the Peace and the
judgment of the District Court were each for a greater sum
than the Plaintiff sued for.

Third. The judgment of the District Court was against the
Defendant alone, whereas if judgment was rendered against
him at all, it ought to have been a joint judgment against him
and the surety in the recognizance for the appeal. Minnesota
Statutes, page 316, Sec. 134.

Fourth. The Plaintiff in error may assign as error the want
of jurisdiction in the Court, in a suit instituted by himself, and
he may take advantage of such error. Cuaspan vs. Noordeen,
2 Cranch 126. 1 Cond. Rep. 870.

Points and authorities to be used by Defendant in error.

First. The Plaintiff in Error did not object to the legality
of his appeal in the Court below, as he ought to have done,
and as he can do now, it being a question of jurisdiction, and
it was not error in the District Court not to notice the alleged
illegality unless the same was brought to its attention and
a decision thereupon given. Colden wvs. Knickerbocker, 2
Cow. 31. '

Second. The judgment of the Justice of the Peace rendered
in this action on the 23d day of March, 1852, was for $16.72,
and, therefore, the Defendant was entitled to an appeal. (Sec.
123, R. 8, 815.) The Statute refers to the amount of the
judgment, and this Court will not go behind the judgment
to ascertain from what items it was made.

Third. The Plaintiff in error having himself taken the
appeal from the judgment of the Justice, cannot here complain
of his own error, nor ask this Court to correct it.
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Fourth. The judgment of the Justice being confessedly and
clearly correct, this Court cannot legally reverse it, and even
if the, judgment of the District Court were erroneous, still the
_Judgment of the Justice must stand, and a Judgment if re-
versed, would be improper.

Fy jth It is proper and just that the Judgment of this
“Court, and the costs following it, should be imposed upon the
Plaintiﬁ' in error, who is the party in fault, if any there be.

L. Emmerr, Counsel for Plaintiff in Error.

Hovrrinsueap & BErckeg, Counsel for the Defendant in Error.

By the Court—Suersurng, J. This action was brought
woriginally before a Justice of the Peace, who gave judgment
for the Plaintiff in the sum of $14.32 damages, and $2.40 costs
of suit, from which an appeal was taken to the District Court,
where the judgment below was affirmed ; and comes before us
upon writ of error.

The only error alleged which we deem material is, “ that
“the District Court had no jurisdiction of the action, the judg-

““ment of the Justice of the Peace being for a sum less thhn
“ $15.00.”

‘We are of the opinion that a reasonable construction of the
Statute divests both this Court and the Distriet Court of juris-
diction of the cause.

It is urged by the Defendant in Error that the Plaintiff hav-
ing himself brought the action into the District Court, cannot
now object that the Court below was wanting in Jurlsdlctlon of
the cause. If the objection to the jurisdiction was a mere
irregularity in the proceedings, it might be cured by consent
of the parties. This is not, however, a mere irregularity in
the proceedings, but goes to their foundation. It is not
the form of the proceedings which took from the District
Court jurisdiction of the cause, but it was their substance. A
Justice of the Peace might as well try a question involving
the title to real estate, or a crime over which he has no juris-
diction, as this Court or the District Court'can try a cause over
which a Justice of the Peace has exclusive jurisdiction.
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It is urged that inasmuch as the damages and costs together
exceeded $15.00, the case comes within the provision of the
Statute, and is appealable Such a construction, however,
seems, in the opinion of the Court, to be opposed, not only to
the letter of the Statute, but also to the reason of it. It could
hardly have been the design of the Legislature that parties
should be permitted to appeal from a Justice of the Peace to a
higher Court, merely on account of a bill of costs, when the
question of costs was not at issue. Good policy, perhaps, re-
quires that the higher Courts shall not be perplexed with small
and unimportant suits at law. The Legislature has thought
proper to limit them to the sum of $15.00. If, however, the
opposite construction is adepted, and costs are included in the
term judgment, as found in the Statute, it would often be in
the power of either party to appeal from a judgment for a nom-
inal sum, and the mere incident of the costs would control the
jurisdiction of the Court. With, perhaps, the exception of a
single case, 1 have found no instance in which the mere matter
of costs has been allowed to confer jurisdiction, when the
costs were not in question. There can be no doubt that it is
‘wrong in principle, and as before stated, I think such was not
the intention of the Statute. The obJectlon should have been
taken in the District Court, and we are not disposed to look
with favor upon a practice which leads to unnecessary costs.
The decision is made, not in accordance with the wishes of the
Court, under the circumstances, but in obedience to a plain
Statute provision.

Proceedings dismissed without costs to either party.

Tue Unrrep Stares, ». Perer M. Gipeon.

Maliciously killing a dog is not an indictable offense under Sections 65, 66, 67, 68 and
69 of Chapter 119, Revised Statutes of Minnesota.

Under Section 39, Chapter 101, Revised Statutes of Minnesota, providing for the pun-
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ishment of persons, who *¢ shall wilfully and maliciously kill, maim or disfigure any
‘‘horses, cattle or other beasts of another person,” &c.,

HeLp—First, That the value of the animal injured or killed, should be alleged and
‘proved. -

.Second, That it is not necessary to prove malice against the animal.

This cause comes to the Supreme Court, upon areport of the
case made by the Judge of the Third Judicial District.

The Defendant was indicted in the District Court of Henne-
pin County, for maliciously killing a dog. A 'demurrer to the
indictment was everruled by the Court, and on the trial of the
cause the Court charged the jury upon certain questions of
law, to which charges the Defendant excepted.

The report was made to the Supreme Court, “ Because upon
“the trial of the said Defendant questions of law did arise,
“ which were so important or doubtful as to require the decis-
“ion of said Court thereon.” .

These issues of law as presented by the report, are fully
stated in the opinion of the Court.

The following are Points and Authorities relied upon by the
Defendant : '

First. That the Court erred in overruling the Demurrer of
the Defendant to the Indictment, because,

The said Indictment does not substantially conform to the
requirements of Sections 65, 66, 67, 68 and 69, of Chapter 119
of the Revised Statutes of Minnesota.—See R. S., Chap. 119,
page 542 ; State vs. Wilcow, 38 Yerg., 218 ; State vs. Jackson,
12 Iredell, 329 ; 13 Iredell, 33.

Because, The facts stated in the Indictment do not consti-
tute a public offense.—2. ., 505, 3 Leigh. Rep., 809; 4 Leigh.,
686; 12 Modern. Rep., 336-T; 8. McCord, 442; 1 Baily, 144 ;

Whartow's American Criminal Low, (18t Ed.,) 91, and cases
there cited ;. State vs. McLain, 2 Brevard, 448; W. Am. Cr.
Law, (1st Ed.,) 94, and cases there cited.

Because the Indictment is uncertain as it does not show
whether the dog which is alleged to have been killed, was
killed with a gun or pistol.—Z&. 8. page 542 fo 548.

Because the Indictment states no value in the dog alleged
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to have been killed.—8ee Wharton’s Crim. Law, (1s¢t Ed.,) p.
90; Archbold’s Oriminal Pleading, (4th Am. Ed.))326-1.

Second. The Court erred in disallowing and overruling the-
challenge to the panel of Petit or trial Jurors.—See R. &§.,.
556 ; Id., 559, Sec. 172,173,174 and 175 ; 1d., pages 535, 536.

Third. The Court erred in refusing to charge the Jury,
that the facts stated in the Indictment do not constitute a
public offense.— 2. 8., 508 ; 3 Leigh. B., 809; 4 Leigh. R., -
686.

Fourth. The Court erred in instructing the Jury that the:
killing by one person of a dog of another person, wilfully and.
maliciously, is a public offense indictable under and by virtue
of the provisions of Section 39 of Chapter 101, of the Revised
Statutes, entitled “Of Offenses against Property.”—ZR. 8.,
page 505; sce authorities above cited.

Fifth. The Court erred in refusing to charge the Jury
¢ That before they, the Jury, could find the Defendant guilty-
“under the Indictment, they must have before them evidence-
“of express malice in the mind of the Defendant against the-
“ claimant or owner of the dog alleged to have been killed.”
—State vs. Wilcox, 3 Yerg, 218, and cases above cited ; 2 Dev.,
420 ; Russell on Crimes, (3@ Am. Ed.))421,425 and 438.

Stxth. The Court erred in instructing the Jury “ That it was.
“ not necessary to constitute the oftense, or to the conviction of:
“the Defendant thereof, that the value of the dog should be
“alleged in the Indictment or proven on the trial ; and that
“there is property in a dog sufficient to sustain an indictment"
“against a person who maliciously kills the dog of another.”
12 Modern B., 336, and authorities above cited.

The Points and Authorities of Counsel for the United States:
are not on file.

Wkmson & Bascock, Counsel for Defendant.
L. EmmetrT, Counsel for United States.

By the Court—SHERBURNE, J.—This was an indictment for-
shooting a dog, and the charge is in the following words =
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“ Peter M. Gideon is accused by the Grand Jury of the Coun-
“ty of Hennepin, by this indictment of the crime of wilfully
“ and maliciously killing a dog belonging to George M. Ber-
“ tram, committed as follows, to wit : The said Peter M. Gid-
‘““eon did, on the 24th day of July, A. D. 1834, in the county
« aforesald wilfully and maliciously kill a dog belonging to
“ George M Bertram, by shooting said dog with a gun or pis-
“tol, to wit: in the county of Hennepin aforesaid ”—dated,
ete.

To this indictment a demurrer was interposed, and the fol-
lowing are among the causes of demurrer assigned, to wit:
“The facts stated in the indictment do not constitute a public
“offense,” and “The indictment states no value in the dog
‘ alleged to have been killed.”

The demurrer was overruled and the cause went to trial.

The Defendant by his counsel requested the Court to charge
the Jury.

First. That the facts stated in the indictment do not con-
stitute a public offense. The Court refused so to charge, and
instructed the Jury in substance, that the facts stated did con-
stitute an indictable offense, by virtue of the provisions of
Section 39, Chapter 101 of the Revised Statutes.

Second. ¢ That before the Jury could find the Defendant
¢ guilty under the indietment, they must have before them

¢ evidence of express malice in the mind of the Defendant
‘“ against the claimant or *owner of the dog alleged to have

“been killed.”

Under the second request, the Court charged the Jury, among
other things, that ¢« They must be satisfied or convinced by the
“ evidence in the case, that the Defendant was prompted or
“induced to kill the dog by actual malice, either towards the
“ owner of the dog, or towards the dog itself.”

Also, in substance that it was not necessary to the convic-
tion of the Defendant that the value of the dog should be
alleged in the indictment, or proved upon trial, and that there
is property in a dog sufficient to sustain an indictment against
the person who maliciously kills the dog of another.

To all of which charges and rulings the Defendant, by his
counsel, excepted. Verdict was against the Defendant. The
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case comes into this Court on the report of the presiding
Judge.

Upon this statement of the case, two questions arise.

First. Ts this an indictable offense ¢

Second. Was it necessary to allege and prove value in the
dog?

Third. Was it sufficient to sustain the indictment, to prove
malice against the dog only?

The indictment is founded upon section 39 of chapter 101 of
the Revised Statutes. It provides that “ Every person who
“ghall wilfully and maliciously kill, maim or disfigure any
‘ horses, cattle or other beasts of another person,” etc., ¢“shall
“be punished,” ete.

It may be difficult to determine in all respects what animals
the term ¢ beasts,” as used in the Statute, includes; butit may
be fairly assumed, as it seems to me, that all such as have, in
law, no valu®, were not intended to be included in that gen-
-eral term. Horses and cattle have an intrinsic value, which
their names import, and it is but reasonable to suppose that
thd intention of the law was, in using the term “beasts,” to
include such other animals as may properly come under the
name of the beasts, and as have an intrinsic value in the same
sense that there is value in horses, oxen and cows. The term
beasts may well be intended to include asses, mules, sheep,
swine, and perhaps, some other domesticated animals, but
it would be going quite too far to hold that dogs were in-
tended. A criminal offense should not be created by an
uncertain and doubtful construction of a Statute. If there
be any doubt in the case, penal Statutes are to be so construed
as not to multiply felonies, unless the construction be supported
by express words or by a reasonable implication.—Common-
wealth vs. Macomber, 3 Mass., 254 ; Myers vs. Foster, 6 Cow.,
567. My opinion, therefore, is that the shooting a dog is not
an indictable offense under the Statute referred to.

-But if Iam wrong in this opinion, there is still the fatal ob-
jection left, that no value was alleged or proved. Blackstone,
in his 4 Com., 236, says: *“ As to these animals which do not
“gerve for food, and which the law therefore, holds to have no
“intrinsic value, as dogs of all sorts, and other creatures kept
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“for whim and pleasure, though a man may have a bare prop-
“erty therein, and maintain a civil action for the loss of them,
“ yet they are not of such estimation as that the crime of steal-
“ing them amounts to a larceny.” It is equally necessary to
sustain this indictment, even admitting that it could be sus-
tained in any event, that the dog kllled should have been
charged and proved of value.

It is true that Statutes, highly penal, have been enacted in
England against persons found guilty of stealing dogs. 10
Geo. I11., Chap. 18. .But their force has not reached this coun-
try ; and any criminal process here must depend upon our own
Statutes. The simple word or name of dog, then, not import-
ing value, and no value being alleo'ed or proved, the verdict
cannot be sustained.

The last objection I consider equally fatal to the verdict.
The Jury must have understood the charge of the Court to be
that they might find the Defendant guilty upon the question
of malice, if they should find that he had malice, either against
the owner of the dog or the dog itself.

It is more than probable that this question was never before
raised ; except under a single English Statute authorizing a
conviction without proof of malice, cited in Russell on Crimes,
it has always been held necessary to prove malice against the
owner. I have not been able to find a single hint in the books,
that malice against the animal injured was ever offered in evi-
denc e.—S¢e Russell on Crimes, Book 4, Chap. 43.

Exceptions sustained.

Horace B. CLAFLIN aND oTHERS, Respondents, »s. WiLLiam B.
LawLER AND oTHERS, Appellants.

Where an appeal is taken from & judgment rendered in the District Court, the evi-
dence given upon the trial of the cause in that Court is no part of the record, and
cannot properly be considered by this Court upon appeal.

Although the evidence in this case consisted of Depositions read in the Court below,
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there is no more propriety in sending up written than cral tegtimony; we have no
right to look beyond the records in the cause.

The record consists only of the pleadings, the decision of the Judge, and the
judgment.

Upon an appeal, this Court will not undertske to revise the judgment below or give
judgment upon the evidence; but will only consider the facts as they are exhibited
by the record.

Under the Statute of this Territory, a party to a suit is a ccmpetent witness, and his-
testimony may properly be taken out of the Territory under a ccmmission and used
upon the trial in the same manner as the testimony of other witnesses.

Axues & Van Erren, Counsel for Appellants.

Hovuinsneap & Becker, anp D. Cooprer, Counsél for Re-
spondents.

By the Court—WeLcy, Ch. J. This is an appeal from a
judgment of the District Court of the Second Judicial District,
county of Ramsey.

The Plaintiffs, Claflin, Mellen & Co., brought a complaint
against William B. Lawler and others, for the purpose of fore-
closing a certain mortgage executed on the first day of Octo-
ber, 1852, by the Defendant, Lawler, (by his Attorney in fact,
Anne Curran.)

The Complaint avers, that the mortgage was given and con-
ditioned to secure the payment of a certain promissory note
for $4000, made by the Defendant, Lawler, bearing even date
with the mortgage, and payable one year from date to the
order of the Plaintiffs. That the other Defendants claim title
to, and interest in, the mortgaged premises, as judgment cred-
itors, and as mortgagees and assignees of mortgagees of the
Defendant, Lawler, subsequent to the execution and recording
of the said mortgage.

The answer of the Defendant, Lawler, admits the execution
and delivery of the note and mortgage, and alleges-that at the
time of the making and delivery of the said note and mortgage,
the Defendant and one James Curran were co-partners in trade,
engaged in the general mercantile business at Saint Paul in
the Territory of Minnesota, under the name, style and firm of
Curran & Lawler, and were then indebted to the Plaintiffs in
the sum of $2126 8-100, balance due upon account of previous
purchases of goods by the said firm of Curran & Lawler. That
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the note and mortgage in question were made by the Attorney
in fact, of the Defendant, Lawler, at the instance and solicita-
tion of James Curran, and delivered to James Curran at the
time they were executed, for the purpose of being delivered
(by him) to the Plaintiffs in New York, as collateral security
for the payment of said indebtedness to the Plaintiffs.

That it was then expressly understood and agreed by the
said Curran and the Attorney in, fact, of the Defendant,
Lawler, that when the aforesaid balance of indebtedness should
be afterwards paid, the mortgage and note should be delivered
up to the Defendant, Lawler, satisfied.

That afterwards, Curran & Lawler did fully pay said indebt-
edness to the Plaintiffs, and that the Plaintiffs now hold the
said note and mortgage without consideration therefor, in
fraud of the rights of the Defendants.

The Plaintiffs in reply deny the new matter set up in the-
answer, and aver that the note and mortgage were given to
secure the payment of any indebtedness of Curran & Lawler
then existing, or that might afterwards be contracted, and that
the amount of the indebtedness of Curran & Lawler to the
Plaintiffs existing at the time of the maturity of the note se-
cured by the said mortgage and at the commencement of the
suit, was npwards of $5000.

A jury trial was waived, and the case was tried by the
Court. S

The Court rendered a judgment of foreclosure in favor of the
Plaintiffs and made the usual order directing a sale of the
mortgaged premises.

From the judgment an appeal has been taken to this Court..

The paper books furnished the Court contain not only the
judgment roll, including properly, thé decision of the Court
below, but also the evidence in the case. The cause has been
argued as though the evidence was properly before this Court;
but this is a mistake.

In this case it is true that the evidence consisted wholly, or
nearly 8o, of Depositions, but there is no more propriety in
sending up written than oral testimony, and we have no right
to look beyond the record in the case.

The record consists of the pleadings, the decision of the
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Judge, and the judgment. The question then is, does the
Tecord show any error of law. )

No error has been assigned, and none appears in the record,
unless it appears in the decision of the Court below. ‘

The decision is something more than a general verdict. Per-
haps any error disclosed by the decision, although such decis-
ion may contain more matter than is required by the Statute,
may be noticed. The true course, I apprehend, however, is for
the party to take his exceptions to every ruling, in the same
manner as in & jury trial, unless such ruling will form a legiti-
mate part of the declslon, or the error, if any exists, w111
appear in the pleadings.

This Court will not undertake to revise or give judgment as
to facts, but will take them as they are exhibited by the
‘record. What then does the decision disclose? A number of
objections were made upon the trial, which are noticed in the
-decision. Those questions have not been raised upon the argu-
ment, and any argument was unnecessary, as they were settled
‘by the pleadings.

The first objection necessary to be noticed is, that the testi-
mony of a party to a suit cannot be taken by commission.

- This objection was overruled. This ruling we think clearly
-correct; a party to a suit is a competent witness, and by Stat-
ute the testimony of a witness may be taken under a commis-
sion. The next objection is, that the statements of James
Curran were received in evidence. Now the Court have no
legitimate means of knowing whether these items of testimony
thus objected to were properly received or not. Nothing is
before us but the record, and we cannot travel out of the case
to learn what transpired on the trial. The Judge has decided
the issues presented by the pleadings in favor of the Plaintiffs,
.and judgment was accordingly rendered for the Plaintiffs.’

The judgment from the record appears to be correct, and is
affirmed.

In this case, as Counsel have argued the questions as though
the whole case was properly before the Court, we should be
disposed to remand the case for further proceedings in the
District Court, if we supposed that any right might be sacri-
ficed by any misunderstanding of the law; but we are satisfied
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from the arguments of counsel, and an examination of the pa-
pers submitted to us, that the judgment of the District Court
was correct.

-

Hersert Durort, Appellant, v. WiLLis A. GorMAN,
Respondent.

An order of the District Court grantmg a new trial, is not sub,]ect to review in the
Supreme Court.

Objections to the admission of testimony should be made at the trial in the District.
Court, and if not objected to at that time, it is too late to take exceptions thereto
in the Supreme Court,

A common carrier can acquire no lien upon goods or property belonging to the Uni‘ed
States Government, for services rendered, in transporting such goods.

A verbal promise to pay the debt of another upon certain conditiens, is not an origi-
nal undertaking, and is within t3he Statute of Frauds.

. The Plaintiff below sued the Defendant before a Justice of

the Peace for Ramsey County, and recovered Judgment for
the sum of $55 and costs, from which Judgment the Defendant
appealed to the District Court.

The Complaint set forth that the Plaintiff on the 4th of Feb-
ruary, 1854, had arrived at Saint Paul with 1650 pounds of
goods and merchandize, which he had hauled from Watab, in
Benton County, at the request of one Fairbanks, who requested
him to' deliver the same to one Fuller, at Saint Paul, on pay-
ment by said Fuller of the Plaintiff’s reasonable charges,
which amounted to $55, and for the payment of which the
Plaintiff had a lien upon the goods.

That he offered the goods to Fuller, who refused to pay his
charges thereon, and that thereupon the Defendant undertook
and promised that if he, the Plaintiff, would deliver the goods
to said Fuller, he, the Defendant, would pay the Plaintiff’s
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-charges for hauling the same, as aforesaid, whereupon hedeliv-
ered the goods to said Fuller.

The answer of the Defendant admits the hauling of the
goods for Fairbanks, and that Fairbanks requested the Plaintiff
to deliver them to the said Fuller, but that said delivery was to be
unconditional, and avers that the said transportation was con-
tracted for and procured by said Fairbanks, and that Fuller
-employed and paid Fairbanks for transporting said goods from
‘Watab to Saint Paul.

The Defendant further denied that such hauling was worth
the sum charged therefor, and expressly denied that he ever
promised to pay the Plaintiff’s charges, and denied that the
Plaintiff had a lien on the goods for the payment thereof.

The reply to the answer denies that the goods were to be
delivered to Fuller unconditionally, and denies that Fuller

. paid Fairbanks for the transportation thereof.

A jury trial was had, and a verdict was rendered against the
Defendant for the sum of $55 and interest.

The Defendant moved to set aside the verdict and for a new
trial, which motion was sustained and a new trial granted.

Afterwards, the parties waived a jury trial, and the cause
was submitted to the Court upon the pleadmgs and evidence,
who found as follows:

That in the month of February, 1854 a quantity of goods
belonging to the Government of the Umted States, and des-
tined to be distributed to the Chippewa tribes of Indians as
annuities, were stored or lying at a place called Watab, in the
County of Benton, in this Territory. That in obedience to an
order of Government, some agent or officer of Government
had contracted with one David L. Fuller, to transport said goods
from said Watab to the city of Saint Paul. That said Fuller
engaged one Fairbanks to procure the hauling of said goods,
and that they were hauled by Plaintiff to Saint Paul at the
request of, and procurement of said Fairbanks, but upon what
terms or conditions does not appear in evidence. That the
Plaintiff hauled the goods aforegaid to the place of destination
(the.store of said D. L. Fuller,) in Saint Paul, and that said
Fuller refused to pay for the transportation of the same, and
that the Plaintiff refused to deliver the goods without such
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payment. That the Plaintiff called upon the defendant, who
was and is the Governor and Superintendent of Indian affairs
of this Territory, and that after two or three interviews, the
Governor (the Defendant,) told him verbally to deliver the
goods to said David L. Fuller, and if he, Fuller, did not pay
the transportation, he, the Defendant, would, and that there-
upon said goods were delivered by said Plaintiff to said Ful-
ler.

The counsel for the Plaintiff insist that he, the Plaintiff, had
4 lien on the goods for the service in transporting the same,
and that the discharge of said lien was a good and valid con-
sideration for the promise of the Defendant. I determine and
adjudge otherwise, and that the Plaintiff obtained no lien
upon the property belonging to the government of the United
States, by any transportation of the same. I alsoadjudgeand
-determine that the Plaintiff’s legal claim for his services in the
transportation of said goods, being on said Fuller, said Fair-
banks, the promise of the Defendant, if made at all, was not
binding upon him in law, it not being in writing. I also fur-
ther adjudge and determine that for the last two reasons or
-either of them, the Plaintiff has failed to maintain his action,
and that judgment must be rendered for the Defendant.

From this judgment the Plaintiff appeals to the Supreme
Court. : :

Points and authorities relied on by the said Appellant:

First. That the Court erred in setting aside the verdict
rendered in favor of the Plaintiff, September 25, 1854, and in
granting a new trial to the Defendant.

Second. That the grounds upon which the Conrt set aside
the said verdict and granted the new trial were insufficient.

Third. That the question, as to whether the said goods
hauled by the Plaintiff, belonged to the United States or not,
was a question of fact for the jury, and the evidence thereon
did not justify the setting aside the verdict.

Fourth. That it was immaterial whether the said goods
belonged to the Government of the United States or not.

Fifth. That the saine was not an issue in the cause.

Sixzth. That the material issue in the case was the promise
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and contract of the Defendant to pay the Plaintiff for the
hauling of said goods which was alleged by the Plaintiff and
denied by the Defendant.

Seventh. That the said contract was clearly proved.

Eighth. That the delivery of the goods to Fuller, at the
request of the Defendant was a sufficient consideration for the
contract. )

Ninth. That the Plaintiff had a right to hold the posses-
sion of the goods until he was paid as against the said Fuller
or any party except the Government of the United States.

Tenth. That by the delivery of the goods to the said Ful-
ler, at the request of the Defendant, the Plaintiff parted with
the possession of the goods, when he might otherwise have
held against the said Fuller, or any other party, but the Gov-
ernment of the United States, until he was paid.

Eleventh. That the presumption of law is that if the goods
belonged to the United States, that the Plaintiff would not
have been required to deliver the goods to the Government of
the United States before he was paid.

Twelfth. That the contract was not within the Statute of
Frauds, being an original contract and not a collateral under-
taking to answer for the debt, default or miscarriage of an-
other. :

Thirteenth. That the Court erred in finding and directing
judgment for the Defendant, October 23d, 1855, upon the trial

before the Court.

* Fourteenth. That the facts found by the Court upon said
trial, would entitle the Plaintiff to a verdict and judgment in
his favor.

Fifteenth. That the Court erred in finding that the goods
hauled by the Plaintiff were goods belonging to the United
States ; there being no issue in the case as to the title of the
goods, or as to whether they belonged to the United States.

Siwteenth. That the Court erred in finding that the Defend-
ant ‘was and is the Governor and Superintendent of Indian
affairs; the same not being in issue, and it did not appear, nor
was it averred that the Defendant acted in an official capacity,
or as the agent of the United States in making the contract.

Seventeenth. That the Court erred in deciding that the
Plaintiff had no lien for his services.
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Fighteenth. That the Court erred in deciding that the con-
tract was not binding on the Defendant, because the same was
not in writing.

Nineteenth. That the Court erred in deciding that for the
last two reasons or either of them, the Plaintiff had failed to
maintain his action.

AUTHORITIES.

As to setting aside verdicts and granting new trials—Sec.
58, 59, R. 8., 359; Smith vs. Hecks, 5 Wend., 48 ; Jackson ves.
Loomis, 12 Wend.,27; Sec. 11 R. 8., 414.

As to consideration of the contract, it is sufficient that some-
thing valuable flows from the person to whom it is made, al-
though the promissor receives no benefit.— Violett vs. Patten,
5 Cranch. R., 142 ; Hinman vs. Moulton, 14 Johns. R., 446 ;
Stewart vs. McGQuin, 1 Cow., 99; Richardson vs. Brown, 1
Cow. 255; Lockwood vs. Bull, 1 Cow. 322; Smith vs. Weed,
20 Wend. 184; 7 J. R.463; 8 J. R. 376; 8 J. R. 30; 10 J.
R.412; 18 J. R. 412; 13 Wend. 144; 10 Wend. 461; 4 Cow.
439; 15 Pick. 166; U. S. Digest, 1 Vol., Sec. 40, page 99, and
cases cited; Chitty on Con. 29, 31; 5 Pick. 384; 2 How'ds,
426. :

As to the right of the Plaintiffs to hold possession of the
goods until he was paid :

Sec. 10 R. 8. 489; United States vs. Barney, 2 Hall’s Law
Journal, 128; Digest of Cases in the Federal Courts, 2 Vol.

2. 200, Sec. 29. Ditto p. 213, 8 Sum. C. C. R. 308, in case of
U. 8. vs. Wild; 4 Pick. 466.

As to the application of the Statute of frands :

Sec. 2, Chap. 63, R. S. 268; Watson vs. Randall, 20 Wend.
201; Larson »s. Wyman, 14 Wend. 246; Farley vs. Cleveland,
4 Cow. 432; Leonard vs. Vredenberg, 8 J. R. 29; Leonard vs.

Vredenberg, 8 J. R. 376; Rogers vs. Kneeland, 13 Wend. 114;
Gold vs. Phillips, 10 J. R. 412; 17 J. R. 118; Chapin vs.
Merrill, 4 Wend. 657; T Wend. 315; 5 Wend. 25.

As to contracts made by public officers, but acting in their
individual capacity, and presumptions in reference thereto.

Sw{fg (;vs. Hopkins, 13 Jokns. 818; Olney vs. Weekes, 18
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Johns. 122; Sheffield vs. Watson,3 Caines 69; Gl vs. Brown,
12 Jokns. 385.

The following are the points relied upon and authorities
cited by the Respondent in the above entitled action:

First. That the complaint of the Plaintiff in the.above
action, does not contain facts sufficient to constitute a cause
of action, and does not state or show any legal grounds to sus-
tain the action.

Second. That the goods mentioned in the complaint were
the goods and property of the United States of America, and
in the possession of the officers and employees of the said U. S.
Government, and that the hauling and transportation of the
same by the Plaintiff was done at the request and by the pro-
curement of David L. Fuller, who has contracted with the
Government therefor, and not at the request or instance of the
Defendant.

Third. That the Plaintiff could not acquire a lien upon the
goods and property of the U. 8. Government, and had not any
subsisting lien upon said goods for the hauling and transporta-
tion of the same or otherwise.

Fowrth. That the Plaintiff’s claim for compensation for his
services in the hauling and transportation of said goods, if any
accrued or existed against the said Fuller, and was the debt of
the said Fuller, not of the Defendant, and the Defendant was
not liable for the same.

Fifth. That the supposed promise of the Defendant, as
alleged in the complaint and as appears from the evidence in
the cause, if made at all, was a promise to pay the previous
existing debt of David L. Fuller, upon the condition that Ful-
ler did not pay it, and was and is void in law, because the
same was made, if made at all, without consideration, and be-
cause the same was not made in writing and signed by the
Defendant, who is the party sought to be charged.

Sixth. That the evidence given upon the trial of the cause
fully justifies and sustains the decision and judgment of the
District Court thereon.

Seventh. That the decision and order of the District Court,
setting aside the verdict of the Jury rendered upon the first
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trial of the cause, and granting a new trial thereon, was legal,.
just and proper, and justified by the law and facts of the case..

Fighth. That the final decision and judgment of the Court
in favor of the Defendant and against the Plaintiff below, is
fully justified and supported by the evidenee and according
to the law of the case.

Authorities cited in support of the above points:

See Bev. Stat. of Minn., page 268, Chap. 63, Sec. 2; 38 Met—
calf’s Rep., page 396 Nelson vs. Boynton; 18 Pick. Rep.,
Dage 369, Cahill vs. Bigelow & Trustee; 18 Pick. Rep., page
467, Stone vs. Simms; 15 Pick. Rep., page 159, Loomis vs.
Newhall; 6 Pick. Rep., page 509, Tilletsons vs. Nettleton; 3
Pick. Rep., page 83, Cabot vs. Haskins; 20 Wend. Rep., page
201; 15 Wend. Rep., page 343, Parker vs. Wilson; 15 Wend.
Rep., page 182, Smith vs. Tves; 14 Wend. Rep., page 246, Tar-
son vs. Welfman; 7 Cowen Rep., page 358, Chajfer, vs. Thom-
as; 4 Johns. Rep., page 422, Svmpson vs. Patten; 12 Jokns.
Rep., page 291, Jackson, vs. Reyner; T Term. Rep., page 201;
9 Johns. Rep., page 337; 1 Pennington Rep., page 5, Smith
vs. Toomey; 1 Pennington Rep., page 98, Ayres vs. Herbert;
2 Penwington Rep., page 662; 1 Bailey Rep., page 14; 2
Souths. Rep., page 370, Ashoraft vs. Olark; 2 Souths. Rep.,
page 577, 681; 1 Peter’s Rep., page 416, De Wolf vs. Reybandy
1 Breese Rep., page 49, Everett vs. Morrison; 2 Verm’t Rep.,.
page 453, Skinner vs. Conant; 1 Bebb. Rep., page 488, Smith
vs. Coleman; 5 Kast. Rep., page 16, Waine vs. Walters; 5-
Cranch. Rep., page 142; 6 Conn. Rep., page 81, Sage vs. Wil-
cot; 2 Comstock Rep., page 563; 3 Comstock Rep., page 345;
1 Comstock Rep., page 535, 610.

Horumsugap & Broker, Counsel for Appellant.
Awmges & Van Errex, Counsel for Respondent.

By the Court—SurrBURNE, J. This action was brought by
the Plaintiff to recover a sum of money which he alleged to be
due to him for hauling a quantity of goods from Watab in this.
Territory to the city of St. Paul. The action was tried before-
a jury and verdict rendered for the Plaintiff. The verdict was.
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get aside by the presiding judge and a new trial granted. The
cause was again tried by the Court, by consent of parties, and
a verdict rendered for the Defendant. It now comes.before
this Court by appeal from the District Court.

Among a great number of causes stated by the Plaintiff’s
counsel why the judgment below should be reversed, the first
twelve go to alleged errors of the District Court in granting a
new trial. This has always been held a matter of discretion,
and the order of the Court below not subject to review. It
has been so held by this Court in a case not now reported.

The remaining points from thirteen to nineteen inclusive, go
to the finding of the District Court at the last trial. The first
objection which it is necessary to mnotice is, that the Court
erred in finding that the goods transported by the Plaintiff
were of the property of the United States, because that ques-
tior was not put in issue by the pleadings. This cause was
twice tried in the District Court, and in both instances the
question of property in the goods was made and testimony in-
troduced relating to it without objection. This appears pre-
sumptively from the record. The objection appears for the
fist time in this Court. The objection comes too late. See
Northrup & Huntley vs. Jackson, 13 Wend. R. 115; Whiting
vs. Cochran, 9 Mass. R., 532; Joknson vs. Shea, 21 Pick. R.,
225. The testimony went to show a want of consideration for
the promise, and it is unnecessary now to inquire whether it
should have been excluded if objected to, or not, for, having
been introduced by tacit consent of the Plaintiff, he has waived
the error, if error it was.

The fact having been found that the goods transported by
the Plaintiff belonged to the United States, a question can
hardly arise as to whether the Plaintiff acquired a lien upon
them to the amount of his services in transporting them. In-
dividuals obtain no lien upon property of the government as
gecurity for their services. Such a power might often subject
the operations of the government to the wishes and caprice of
common carriers. The authorities cited do not support the
position, and it requires no argument to prove that it cannot
be supported.

The Plaintiff having no lien upon the property, then, there
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was no consideration for the promise, and it was therefore void.
But a question arises as to whether the promise was not
void, admitting that there was a good consideration. The
Defendant had a legal claim for his services, either against
Fuller or Fairbanks. The Defendant directed the Plaintiff
verbally to deliver the goods to Fuller, and if he did
not pay for the transportation, the Defendant would. The
Plaintiff contends that this contract or promise does not, upon
the facts stated, come within the Statute of Frauds; and
whether it does or does not ig the question to be considered.
It was a promise to pay the debt of Fairbanks or Fuller, if
Fuller did not pay it. The original debt was not discharged,
and even now remains in force unless it has been paid. The
promise was not absolute but conditional. It was not an orig-
inal undertaking, but a collateral one. It was made to pay a
subsisting debt due from a third party to the Plaintiff. Such
a promise is void, unless in writing, stating both the promise
and consideration. I have examined the cases cited by the
counsel for the Plaintiff, but they fail to sustain his position.
It is difficult to reconcile all the decisions upon the question,
and quite as much so to establish any uniform rule by which
all cases may be governed hereafter; but no instance has
been shown where a mere verbal, collateral promise to pay the
debt of another was held binding, except where the original
debt was discharged, or the amount was placed in the hands
of the promisor by which it might be discharged. Such cases
have been held to be original undertakings, upon a new con-
sideration and therefore not within the Statute. See Farley vs.
Cleaweland, 4 Cow. 432, and cases cited. But in the case be-
fore us it cannot be contended that the Defendant received any
benefit from a discharge of the lien, if the Plaintiff had any
to discharge. The most which can be said is that the Plain-
tiff parted with a right which was of some value to him, al-
though the Defendant was not benefitted. Such a considera-
tion may be good if expressed in writing but not otherwise.
The case of Nelson vs. Boynion, 3 Met. R. 396, i8 in point.
The Plaintiff had secured a demand which he held against a
third person, by an attachment of his property. The Defend-
ant made an absolute promise to the Plaintiff to pay the debt
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in consideration that the Plaintiff would release the property
from attachment.. This was done, but the Court held in an
action upon the promise, that it was within the Statute and
void.

See also Jones vs. Cooper, 2 Cowp. 227; Jackson vs. Rayner,
12, Jokn, 291; Simpson vs. Patten, 4 John, 222, for a very
clear and elaborate view of the subject. See also Farley vs.
Cleaweland before cited.

Judgment below affirmed.
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Gro. L. Beoker, Plaintiff in Error, vs. Tae Saxpusky Crry
Baxk, Defendant in Error.

Where a demurrer to an answer was sustained, and the Defendant filed an amended
answer, he cannot, upon Writ of Error, re-examine the originsl demurrer, as he
waives all objections to the order sustaining the same by answering over.

Equities existing between the original parties to a note, which originated subsequent
to the endorsement thereof to the holder, cannot be set up as a defense by the
maker against the holder,

WRIT OF ERROR TO THE DISTRICT COURT OF RAMSEY COUNTY.

The Plaintiffs, the Sandusky City Bank, brought their action
to recover the amount of two promissory notes made by the
Defendant, George L. Becker, payable to the Columbus Insur-
ance Company, and by them endorsed to the Plaintiffs. The
notes were dated the 6th of September, 1851, each for the sum
of $327, and interest, and payable in three and four months,
respectively.

The answer of the Defendant set forth that the Columbus
Insurance Company, the payee of the note, was an incorpo-
rated Company, doing business in the State of Ohio, and that
by virtue of their Charter, they had power to insure property
against loss or damage by fire, &c., and that the powers and
duties of said Corporation were expressly limited to that busi- -
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nees. That it was a part of their Charter that they should not
employ any part of their capital stock in the trade or business
of Exchange Brokers, nor emit bills of credit, &c., and that
they had no power or authority to sign, endorse, deliver or
otherwise circulate or transfer the notes mentioned in the
Complaint.

A demurrer to this answer was interposed by the Plaintiffs,
which was sustained, with leave to answer over.

The amended answer of the Defendant set forth that at the
time of the endorsement and delivery of the notes, the Colum--
bus Insurance Company was indebted to the Plaintiff in an
amount greater than the amount of the notes, and that they
were indorsed and delivered as collateral security for the
amount then due from the Columbus Insurance Company to
the Plaintiff, and further, that the notes were given by the
Defendant to the Insurance Company for premiums upon pol-
icies of Insurance issued by the Defendant as the agent of the
said Columbus Insurance Company at Saint Paul, and such
premiums were the sole consideration of the said notes. That
the policies of insurance for premiums upon which the said
notes were given, were at the time when the notes were given,
outstanding and unexpired. That soon after the said policies of
insurance were issued, and about the 3d day of October 1851, the
gaid Columbus Insurance Co., failed and became entirely insol-
vent, and the said policies of insurance became entirely worthless.
That after such failure, and on the 21st October 1851, the In-
surance Co., instructed the Defendant by letter of that date,
to return the premiums for the unexpired term of any policies
issued by the Defendant,<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>